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Caption 

Filed Nov. 10 1948 Joseph W. Stewart, Clerk 
Notice of Appeal and Statement of the Reasons Therefor 

Notice of Appeal 

Sky Way Broadcasting Corporation, an applicant for a 
construction permit for a new standard broadcast station 
in Columbus, Ohio, upon the frequency 1150 kilocycles, 
gives notice that it appeals under the provisions of Sections 
402(b)(1) and (b)(2) of the Communications Act of 1934 
from a Decision of the Federal Communications Commis¬ 
sion, released on October 21, 1948, denying its application 
and granting the mutually exclusive application of North¬ 
western Ohio Broadcasting Corporation for a construction 
permit for a new standard broadcast station in Lima, Ohio. 

Statement of the Proceedings 

1. On May 21,1946, Sky Way Broadcasting Corporation 
filed an application with the Federal Communications Com¬ 
mission for a construction permit for a new standard 
broadcast station in Columbus, Ohio, to be operated on 
the frequency 1150 kc, with power of 1 kw night and 5 lew 
daytime, unlimited time, using a directional antenna. On 
June 6, 1946 this application was designated for hearing, 
to be consolidated with the hearing previously ordered 
upon applications for use of the same frequency in Day- 
ton, Ohio, by WOOP, Inc., and in Lima, Ohio, by North¬ 
western Ohio Broadcasting Corporation. The application 
of WOOP, Inc. requested the use of 1150 kc, with power 
of 1 kw nighttime and 5 kw daytime, unlimited time, using 
a directional antenna. The application of Northwestern 
Ohio Broadcasting Corporation requested the use of 1150 
kc, with power of 1 kw, unlimited time, using a directional 
antenna. The three applications were mutually exclusive. 

2. The competitive applications of Sky Way Broad¬ 
casting Corporation, WOOP, Inc., and Northwestern Ohio 
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Broadcasting Corporation were heard in a consolidated 
proceeding which was held on June 12-14, 17 and 26, 1946. 
On August 8, 1947 the Commission granted a petition for 
leave to amend, filed by Northwestern Ohio Broadcasting 
Corporation to show changes in that company’s officers and 
stockholders. The record was then reopened and the 
proceeding scheduled for further hearing. On August 22, 

1947, pursuant to stipulation, the record was closed and 
the further hearing cancelled. 

3. On October 13, 1947, the Commission adopted a Pro¬ 
posed Decision looking to a grant of the application of 
Northwestern Ohio Broadcasting Corporation and to a 
denial of the applications of WOOP, Inc. and of Sky Way 
Broadcasting Corporation. WOOP, Inc. did not file excep¬ 
tions to this Proposed Decision nor participate in any of 
the proceedings thereafter. However, Sky Way Broad¬ 
casting Corporation did file exceptions and on December 
19,1947, it presented oral argument before the Commission 
in support of these exceptions. On March 15, 1948, the 
Commission adopted a Decision in this proceeding grant¬ 
ing the application of Northwestern Ohio Broadcasting 
Corporation and denying the application of WOOP, Inc., 
and Sky Way Broadcasting Corporation. On April 1, 

1948, a Petition for Rehearing and Reargument, and on 
July 30, 1948 a Supplemental Petition thereto, were filed 
by Sky Way Broadcasting Corporation directed against 
this Decision. On September 21, 1948, the Commission 
(1) granted the Petition for Rehearing in part; (2) set 
aside its Decision of March 15, 1948, with respect to the 
applications of Northwestern Ohio Broadcasting Corpora¬ 
tion and Sky Way Broadcasting Corporation; (3) released 
a Revised Proposed Decision again granting the applica¬ 
tion of Northwestern Ohio Broadcasting Corporation and 
denying the application of Sky Way Broadcasting Corpo¬ 
ration; and (4) ordered that oral argument upon any ex¬ 
ceptions which Sky Way Broadcasting Corporation might 
filed to the Revised Proposed Decision be scheduled for 
October 15,1948 at 10 a.m. 
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4. On September 24, 1948, the Commission adopted an 
Order changing the honr of oral argument to be held on 
October 15 from 10 ajn. to 2 p.m. On September 28,1948, 
Sky Way Broadcasting Corporation filed a petition re¬ 
questing the Commission to change the date of oral argu¬ 
ment, scheduled for October 15,1948, to November 1,1948 
or some subsequent time. On September 30 the Commis¬ 
sion denied this petition for continuance of the date of 
oral argument On October 7, 1948, Sky Way Broadcast¬ 
ing Corporation filed a request with the Commission re¬ 
questing an hour’s time within which to present its oral 
argument On October 11, 1948, the Commission denied 
this request, stating that only 30 minutes would be per¬ 
mitted. 

5. Exceptions to the Revised Proposed Decision were 
filed by Sky Way Broadcasting Corporation on October 
11,1948. In these exceptions Sky Way Broadcasting Cor¬ 
poration renewed its request for an hour’s time within 
which to present oral argument. At the oral argument, 
which was held on October 15, 1948, the Acting Chairman 
of the Commission announced that only 30 minutes time 
would be given Sky Way Broadcasting Corporation for the 
presentation of its oral argument. Counsel for Sky Way 
Broadcasting Corporation proceeded with the oral argu¬ 
ment under protest. 

6. On October 21, 1948, the Commission released a sec¬ 
ond Final Decision, adopted the previous day, granting 
the application of Northwestern Ohio Broadcasting Corpo¬ 
ration and denying the application of Sky Way Broadcast¬ 
ing Corporation. 


Specifications of Error 

7. The action of the Commission in denying the appli¬ 
cation of Sky Way Broadcasting Corporation and in grant¬ 
ing the application of Northwestern Ohio Broadcasting 
Corporation was arbitrary, capricious and an abuse of 
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discretion and otherwise not in accordance with law, in the 
following respects: 

(a) Appellant was deprived of a full opportunity for 
oral argument by the Commission’s action denying it a 
continuance of the oral argument of October 15, 1948, and 
an hour’s time within which to present oral argument. 

(b) The Commission failed to rule upon each of the 
Exceptions filed by the Appellant to the Commission’s Re¬ 
vised Proposed Decision. 

(c) The Commission’s finding in Paragraph 10 of its 
Decision that the Northwestern Ohio Broadcasting Corpo¬ 
ration proposes to devote the percentages of time to vari¬ 
ous types of programs shown therein is not based upon 
any credible evidence. 

(d) The Commission’s conclusion (at Paragraph 3) 
stating that “The question presented in the instant pro¬ 
ceeding is whether Lima, with a population of 44,711, and 
one full time station, is to be preferred to Columbus with 
a population approximately seven times greater than Lima 
and three fulltime stations and one day-time non-commer¬ 
cial educational station” fails to give consideration to the 
availability of reception of broadcast services in Lima and 
Columbus and in the rural areas proposed to be served 
by the applicants in this proceeding, as required by Section 
307 (b) of the Communications Act of 1934. 

(e) Paragraph 3 of the Conclusions is only a restate¬ 
ment of facts and does not contain conclusions of law. It 
does not contain any reasonable or even comprehensible 
articulation of a conclusion whether the facts recited 
therein favor or operate to the disfavor of Appellant’s 
application. 

(f) In Paragraph 3 of its Conclusions, a purported dis¬ 
cussion of the relative needs of the Columbus and Lima 
areas for broadcast services, the Commission capriciously 
contrasts the population of the Columbus Metropolitan 
District with the dissimilar geographical unit of Allen 
County. There are no findings to justify a conclusion that 
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Lima bears the same affinity of interests to Allen Comity 
as does Columbus to its Metropolitan District, so as to 
support such a comparison. The capricious nature of a 
conclusion basing the need for a Lima station upon a con¬ 
sideration of the population of Allen County, is aggra¬ 
vated by the fact that the proposed Lima station will serve 
only approximately 69% of Allen County nighttime. 

(g) The Commission’s statement in Paragraph 3 of 
the Conclusions to the effect that there are ‘‘an identical 
number of primary signals” in the daytime rural areas 
proposed to be served by both applicants unduly penalizes 
the Columbus applicant for making a maximum use of the 
frequency, by the Commission’s failure to conclude that the 
number of such signals in the Columbus rural area would 
be decreased if Appellant operated with the same reduced 
power as the Northwestern Ohio Broadcasting Corpora¬ 
tion. 

(h) The availability of network programs from local 
as compared to out-of-town stations affords no basis as a 
conclusion for preferring the application of Northwestern 
Ohio Broadcasting Corporation; moreover, the latter does 
not propose to bring a new network program service to 
Lima. 

(i) The Commission’s conclusion in Paragraph 4 that 
it has compared, in addition to “the two communities, the 
present distribution of radio facilities to each, considering 
both the availability of local transmission facilities and the 
availability of broadcast services to each,” the factor of 
“relative advantages to be derived through the allocation 
of the frequency herein involved” is rationally incompre¬ 
hensible, since there is no indication what the Commission 
has considered the relative advantages to be. Regardless 
of what other factors it may have considered, the Com¬ 
mission has not made any findings or conclusions showing 
that the proposed Lima station would provide an inter¬ 
ference-free nighttime signal to only approximately 69% 
of Allen County, in which Lima is located; nor has it con- 
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sidered the fact that a grant of Appellant’s application 
would provide the Columbus Metropolitan District with 
its only commercial non-network outlet either day or night 
and with its only service from a non-network station during 
nighttime hours. 

(j) In Paragraph 4 of its Conclusions, the Commission 
rationalizes its preference for Lima with the following 
reasoning: 

“A community does not receive an adequate share of 
radio service merely because signals from stations located 
in other communities, and directed primarily to the needs 
and interests of such other communities, may be heard 
within the limits of the community in question. Thus, while 
two out-of-town stations render a primary service to Lima, 
such stations cannot be expected to provide the residents 
with service comparable in any way to that of stations 
located at Lima and offering program services to meet the 
particular needs and requirements of the Lima! com¬ 
munity.” 

This reasoning is arbitrary and capricious since it fails 
to take into account, in determining whether Lima has an 
“adequate share of radio service”, the fact that Lima does 
have a local fulltime transmission facility. Moreover, it is 
based upon a misinterpretation of the requirements of Sec¬ 
tion 307(b) of the Communications Act of 1934. Assuming 
the applicability of the principle of “adequate share of 
radio service” in a case such as this, involving mutually 
exclusive applications for separate cities, the Commission 
has failed to consider, among other matters, the issue as 
to whether the services available to Columbus are as ade¬ 
quate for its needs as compared to the question of whether 
the services available to Lima are adequate for its needs; 
and the extent to which the competing applicants propose 
to fulfill the needs for additional service. 

(k) Assuming a need for an additional local program 
service in the Lima area, the Commission’s conclusions are 
not based upon any credible and substantial evidence that 
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the programs proposed by the Northwestern Ohio Broad¬ 
casting Corporation would offer any real choice of locally 
originating programs. 

(l) The Commission *8 conclusion that the extent to 
which the proposed Lima station will be a source of locally 
originated programs, cannot be challenged because “the 
proposed station, whether network or not, would be li¬ 
censed to serve the needs of the people of Lima” is not 
based upon any sound principle of law and is entirely in¬ 
consistent with Commission policy and precedent. 

(m) The Commission has failed in this case to give the 
weight to the factor of efficient use of frequencies that it has 
given in comparable cases and accordingly its Decision is 
contrary to policy and precedent. 

(n) There are no findings to support the conclusion in 
Paragraph 5 that a substantial population of the Lima rural 
area presently does not receive a choice of locally originat¬ 
ing programs. There are no findings which afford a defini¬ 
tion of the Lima rural area. Nor are there any findings 
which support a conclusion that this rural area, whatever 
it may be, would have locally originated programs from the 
proposed Lima station, or that they do not now have a 
choice of locally originating programs from existing sta¬ 
tions. 

(o) The Commission’s findings and conclusions fail to 
take into consideration the fact that the Lima applicant 
proposed to delegate to the network the responsibility of 
programming during certain hours on Saturday evening 
and Sundays, in violation of the principle of licensee re¬ 
sponsibility as heretofore enunciated by the Commission. 

(p) The Decision denies Appellant the fair comparative 
consideration of its application to which it is entitled. 

Relief Requested 

WHEREFORE, the Appellant prays that the Court en¬ 
ter its order reversing and setting aside the action of the 
Commission and remanding the case to the Commission 
for proceedings consistent with law. 
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Filed Nov 30 1948 Joseph W. Stewart, Clerk 
Notice of Intention of 

Northwestern Ohio Broadcasting Corporation 

To Intervene 
and 

Verified Statement of Intervenor’s Interest 

Comes now Northwestern Ohio Broadcasting Corpora¬ 
tion, an Ohio corporation and permittee of Station WTMA, 
Lima, Ohio, and pursuant to Section 402(d) of the Com¬ 
munications Act of 1934, as Amended, states that it is en¬ 
titled to participate in the proceedings to be had upon the 
above-entitled appeal and hereby gives notice that it in¬ 
tends to intervene therein for the reasons hereinafter set 
forth in the verified statement of intervenor’s interest. 

NORTHWESTERN OHIO BROADCASTING 
CORPORATION 


Verified Statement of Intervenor’s Interest 

DISTRICT OF COLUMBIA, SS: j 

Herbert M. Bingham, being first duly sworn, on oath de¬ 
poses and says that he is of counsel for Northwestern Ohio 
Broadcasting Corporation and that: 

1. Northwestern Ohio Broadcasting Corporation is an 
Ohio corporation formed for the purpose of operating and 
constructing a broadcast station in Lima, Ohio; and that 

2. By a Decsion adopted on October 20, 1948, released 
October 21,1948, the Federal Communications Commission 
granted an application of Northwestern Ohio Broadcasting 
Corporation authorizing it to construct and operate a new 
broadcast station in Lima, Ohio on the frequency of 1150 
kilocycles, with 1 kilowatt power, unlimited time, using a 
directional antenna, and by virtue of the same Decision 
denied the application of Sky Way Broadcasting Corpora- 
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tion applying for authority to construct a new station at 
Columbus, Ohio to operate on the frequency of 1150 kilo¬ 
cycles, with power of 1 kilowatt night and 5 kilowatts day¬ 
time, unlimited time, using a directional antenna; and that 

3. In the “Notice of Appeal and Statement of the Rea¬ 
sons Therefor” tiled herein, Appellant, Sky Way Broad¬ 
casting Corporation, prays that the said Decision of 
the Commission granting the application of Northwestern 
Ohio Broadcasting Commission and denying the applica¬ 
tion of Sky Way Broadcasting Corporation be set aside. 

4. The reversal of said Decision as requested would re¬ 
quire the denial of the application of Northwestern Ohio 
Broadcasting Corporation and deprive it of the right to 
construct and operate Station WIMA as proposed in the 
interests of the people of Lima, Ohio which it is entitled to 
do under the showing in the proceedings had before the 
Commission and which it is authorized to do under the 
Decision aforesaid. 

/s/ Herbert M. Bingham 
Herbert M. Bingham 


225 Notice of Hearing 

Docket No. 7357 
File No. B2-P-4447 

IN RE APPLICATION OF Northwestern Ohio Broad¬ 
casting Corporation (NEW) 

DATE FILED January 3,1946 
FOR Construction Permit 
CLASS OF SERVICE Standard Broadcast 
CLASS OF STATION Standard Broadcast 
LOCATION Lima, Ohio 
OPERATING ASSIGNMENT SPECIFIED 
Frequency 1150 kc 

Power 1 kw night* 1 kw day* 

Hours of Operation Unlimited 

*D.A. — night and day 
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You are hereby notified that the Commission has exam¬ 
ined the application in the above-entitled case and has desig¬ 
nated the matter for hearing in consolidation with the ap¬ 
plication of Laurence W. Harry, doing business as Fostoria 
Broadcasting Company, Fostoria, Ohio (File No. B2-P- 
4430), upon the following issues: 

1. To determine the legal, technical, financial, and other 

qualifications of the applicant corporation, and of its 
officers, directors and stockholders, to construct and 
operate the proposed station. ! 

2. To determine the areas and populations which may 
be expected to gain primary service from the opera¬ 
tion of the proposed station and the character of other 
broadcast service available to those areas and popu¬ 
lations. 

3. To determine the type and character of program serv¬ 
ice proposed to be rendered and whether it would 
meet the requirements of the populations and areas 
proposed to be served. 

4. To determine whether the operation of the proposed 
station would involve objectionable interference with 
any existing broadcast stations and, if so, the nature 
and extent thereof, the areas and populations affected 
thereby, and the availability of other broadcast serv¬ 
ice to such areas and populations. 

5. To determine whether the operation of the proposed 
station would involve objectionable interference with 
services proposed in any pending applications for 
broadcast facilities and, if so, the nature and extent 
thereof, the areas and populations affected thereby, 
and the availability of other broadcast service to such 
areas and populations. 

6. To determine whether the installation and operation 
of the proposed station would be in compliance with 

226 the Commission’s Rules and Standards of Good Engi¬ 
neering Practice concerning standard broadcast sta¬ 
tions. 
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7. To determine whether the erection of the antenna sys¬ 
tem proposed herein would be consistent with Civil 
Aeronautics Administration requirements. 

8. To determine upon a comparative basis which, if 
either, of the applications in this consolidated pro¬ 
ceeding should be granted. 

• • * • 

440 L. W. Mannon, 

• • • • 

Direct Examination by Mr. Herbert M. Bingham 

Q. Will you kindly state your name, address and occu¬ 
pation? A. My name is L. W. Mannon. I am Secretary- 
Manager of the Lima Better Business Bureau and the 
Credit Bureau of Lima. 

• # • • 

445 Q. Do you know what the power of the existing 
station is? A. 250 watt. 

Q. Do you recall what the trading area of Lima, Ohio, 
is? A. The trading area of Lima, as we consider it from 
our merchandising standpoint, is a radius of about 35 miles 
around Lima. 

Q. And if a broadcasting station would reach the rural 
areas within a 35 mile radius of Lima, do you think that 
would be beneficial to Lima? A. Yes, sir. 

Q. On what do you base your opinion? A. Well, first, 
advertising, because the advertisers want to reach out as 
far as they can in the trading territory to advertise their 
merchandise. Lima is a natural center for many events in 
which the folks who live outside of Lima in the trading area 
are interested. 

Q. Do you have occasion to listen to radio programs in 
the daytime or in the evening? A. My radio listening is 
confined almost to entirely in the morning before I come to 
work. 
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Q. And do you listen to the National Broadcasting 
Company network programs in the morning? ' A. I listen 
to WLW, they carry National. 

Q. Do you listen to the American Broadcasting Com¬ 
pany programs in the morning or any other network pro¬ 
grams except National Broadcasting Company programs? 
A. No, sir. 

Q. Do you listen to WLOK in the morning? A. No. 

Q. Do you have anything to add to your testimony that 
I haven’t covered with reference to the proposed radio sta¬ 
tion? A. Only this. For the benefit of Lima I think an 
additional radio station with more coverage would be bene¬ 
ficial for the City of Lima. 

• • • • 


450 


Charles 0. Guy, 


Direct Examination by Mr. Herbert M. Bingham 

Q. Give the Beporter your name, address and occupa¬ 
tion. A. My name is Charles 0. Guy. My office address 
is 501 Cook Towner, Lima, Ohio. My home address is 1524 
West Wayne Street, Lima. I am Executive Secretary of 
the Lima Association of Commerce. 


452 Q. What is the basis for your conclusion that it 
would be helpful to the Lima community to broad- 

453 cast activities of the Lima Association of Commerce? 
A. Well, inasmuch as we represent the various in¬ 
terests of the community, it would be an extra means — in 
addition to the Chronicle, which we issue weekly, it would 
be an additional opportunity for us to reach the surround¬ 
ing trade area and community. 

Q. Has the proposed station offered time to your organi¬ 
zation? A. They have. 

Q. For the broadcasting of programs of community in¬ 
terest? A. Yes, sir. 
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Q. How would the time be utilized! A. We would try 
to coordinate our programs so our tax committee, for exam¬ 
ple, would use some of the time. At the present we are very 
much interested in a new airport for Lima. We would 
definitely use time in conjunction with that. Also our In¬ 
dustrial Safety Committee would use time. We are in the 
process of organizing an Allen County Safety Counsel, 
and we would definitely use time in regard to that. 

• • • • 

454 Q. Do you listen to the radio? A. As much as 
my time will allow, yes, sir. 

Q. Is that day or evening hours? A. Evening. 

Q. And do you get National Broadcasting Company 
network service from WLW and WLOK? A. Yes, sir. 

Q. American Broadcasting Company service from 
WOWO at Fort Wayne? A. Not so much from WO WO. 
I can remember back a few years when I used to listen to 
WOWO quite a lot, but we have for some reason or other 
ceased to do that at home. 

Q. Because the signal isn ’t satisfactory ? A. It doesn’t 
come in satisfactory over our set. 

Q. How about the Columbia Broadcasting System pro¬ 
grams? A. WJR, Detroit, yes. 

Q. And the Mutual Broadcasting System programs ? A. 
I don’t recall any station from which we get Mutual. 

• • • • 

464 Don Lackey, 

• • • • 

Direct Examination by Mr. Herbert M. Bingham 

Q. Mr. Lackey, will you give the Reporter your name 
and address please? A. Just Don Lackey, Lima, Rural 
Route number 5. 

Q. And what is your occupation, sir? A. I am a 
farmer and Vice President of the National Bank. 

Q. Of Lima? A. Lima. 
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Q. What is the nature of your work as Vice President 
of the National Bank of Lima? A. Farm Credit Manager. 

Q. Do you have any financial interest in the applicant 
corporation, Northwestern Ohio Broadcasting Corporation? 
A. I do not. 

• * * * 

467 Q. What stations do you listen to for farm pro¬ 
grams? A. WLW and WO WO. 

Q. Do you know where WLW is ? A. Do I know where 
it is? 

Q. Yes. A. Cincinnati. 

Q. AndWOWO? A. Fort Wayne. 

Q. Indiana? A. That is right. 

Q. What is your opinion as to the desirability of farm 
programs and agricultural news being broadcast from a 
station in Lima, Ohio? A. Well, it seems to me that if we 
had a broadcasting station in Lima that would give authen¬ 
tic information on agriculture to farmers in this area it 
would certainly be a big help to agriculture in this area. 

# • • • 

i 

471 Further Redirect Examination by 

Herbert M. Bingham 

Q. One more question. Does WLW or WOWO Release 
any items of local farm activity in the Lima, Ohio, area? 
A. Not to my knowledge. 

• • • • 

472 Direct Examination by Mr. Herbert M. Bingham 

Q. Will you please give the Reporter your name 
and address? A. My name is Willard P. Dudley, address, 
620 Fairfield Avenue, Lima, Ohio. 

• * • • 

473 Q. Do you belong to any local civic organizations, 
Mr. Dudley? A I am Chairman at the present time 

of the Board of the Lima Community Chest, Past President 
of the Personnel Managers Association, 
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• • • • 

Q. Do you now have full opportunity to broadcast the 
messages of the Community Chest over the existing radio 
station? A. Well, I wouldn’t say full opportunity, no. 
WLOK has cooperated pretty well, as far as that is con¬ 
cerned, but naturally the time they give us is limited. 

Q. And do you consider that the broadcasting of your 
activities over another station in Lima would be helpful to 
your organization? A. Undoubtedly. Of course, pub¬ 
licity I think is one of the biggest helps we get in our cam¬ 
paign. I think that the help we might get from another 
radio station would be considerable. 


477 W. L. Ferguson, 

• • • • 

Direct Examination by Mr. Herbert M. Bingham 

Q. Will you please give the Reporter your name and 
address and occupation? A. W. L. Ferguson, Mayor of 
the City of Lima, City Building, Lima, Ohio. 

• • • • 

478 Q. Does the City of Lima, the Mayor, and City 
Council, now have an opportunity to broadcast its 

activities of the City over the existing radio station? A. 
We never have. 

Q. Has the proposed station offered time to the Mayor 
and the City Council? A. They have. 

Q. For broadcasting the programs of community inter¬ 
est? A. That is right. 

Q. How would that time be utilized, your Honor? A. I 
don’t believe I know just what you mean. 

Q. I will reframe the question. What has been the plan 
that has been discussed with you by representatives of the 
applicant? A. Why, they allotted us time following a 
Council meeting to inform the people of the activities of the 
Council. 
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• • • • 

479 Q. What is your plan for utilizing the services of 
the proposed station on the weekly program which 

480 has been offered! A. Why, I would try to kebp the 
public informed as to what took place in the Council 

meetings and any future plans that we might have in view 
we would take the public into our confidence in regard to 
them so that they would be aware of what we were doing 
and contemplating doing. 

Q. And do you have any facility at the present time of 
bringing those messages to the public! A. Only through 
the press. 

Q. And do you have daily coverage by the press at the 
City Hall! A. No, I wouldn ’t say so. 

• • • • 

481 Q. Do you have any opinion as to the operation 
of an additional station in Lima as being beneficial 

for the community! A. Well, I don’t feel that the radio 
station we got here now makes a complete coverage. I 
know the trading area is larger than what this radio 
reaches. The people I know personally come here for as 
much as 50 miles away to trade here. 

BY MR. STRONG: How many miles was that! j 
BY THE WITNESS: 50. 

Q. And if the proposed station would reach all or a 
part of that area, do you believe that would be beneficial for 
Lima! A. Ido. 

i 

; 

• • • • 

I 

! 

485 R. R. Schryer, 

. . . . 

Direct Examination by Mr . Herbert M. Bingham, 

i 

Q. You kindly state your name and address for the Re¬ 
porter please. A. R. R. Schryer. Business or residen¬ 
tial! I 


i 
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Q. Give your business address. A. 907 Cook Tower. 
Q. And what is your occupation? A. Insurance. 

• • • • 

486 Q. Do you appear officially as Chairman of the 
Fire Prevention Committee of the Association of 
Commerce? A. Yes, sir. 

Q. Do you appear officially as representing the Allen 
District of the Boy Scouts of America? A. Yes, sir. 

Q. And do you appear officially as representing the 
Safety Panel of the Citizens Planning Commission? A. 
Yes, sir. 

• * • • 

488 Q. And do you have full opportunity to broad¬ 
cast the activities of these organizations over the ex¬ 
isting station? A. I would say, Mr. Bingham, that is a 
pretty broad question. If full opportunity, I would say no, 
although they have been — they have attempted I think to 
be very nice to us. On occasions we haven’t always been 
able to fit our program with what they have been able to do 
for us. 

Q. Do they assist you in building programs for the 
broadcasting of the messages of these three organizations? 
A. No, they have not. 

Q. Have you attempted to secure their assistance in that 
regard? A. Yes, I attempted to. In fact, last fall I tried 
to enlist their association with the Fire Prevention Commit¬ 
tee in working out a program whereby they would enter 
into the national contest of radio stations, but the answer I 
got was that they would be very willing to go along with the 
proposition but they didn’t have either the time or the per¬ 
sonnel to do anything for it, which, of course, meant that 
there wasn’t really any program as far as the station was 
concerned. 

Q. Has the proposed station offered you time for 

489 the broadcasting of programs of community interest 
of these three organizations? A. At various times 

they have, yes, sir. 



I 


I 

I 
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Q. And how would you utilize the time which has been 
offered you, — take first for the Boy Scouts of America ? A. 
Well, we have used the Boy Scouts in the Boy Scout pro¬ 
gram. We have used the radio station particularly during 
Boy Scout Week, which comes during February, in the pres¬ 
entation of the Boy Scout program in carrying out the na¬ 
tional picture of the Boy Scout program, and we have 
attempted to add local color to the week’s program by 
appearing on the radio station with the boys, both cub 
scouts and senior scouts, and trying to give the public a 
picture of what we were trying to do. 

Q. And has the proposed station offered you a like 
use of its facilities for the Boy Scout work! A. Yes, sir, 
they have. j 

Q. And would you utilize the facilities of the proposed 
station in a like manner? A. We would be very glad to. 
In fact the Chairman of the Camping Activities Committee 
would like to work out a year around program. 

Q. Has the proposed station indicated how much time 
would be afforded you for the broadcasting of Boy Scout 
activities? A. They haven’t set any definite time, but 
they have told us that we could have periodic time in which 
we could use the station for work for Boy Scouts. 


• • • • 

490 Q. Has the proposed station offered you time 
to broadcast the programs of the Safety Panel? 
A. Yes, they have. 

Q. And how would you utilize that time? A. We 
would utilize it as both a discussion and you might call it 
an advertising campaign to sell the public on fire pre¬ 
vention and safety of all kinds, both public, industrial, in 
the home and for the schools. 

Q. And with reference to the Fire Prevention Com¬ 
mittee of the Association of Commerce, has the existing 
station afforded you time for the broadcasting of Fire 
Prevention Week? A. Yes, sir. 
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Q. And has the proposed station offered yon its facili¬ 
ties for the broadcasting of like programs for Fire Pre¬ 
vention Week? A. They have. 

Q. And how wonld that time be utilized? A. Well, 
simply, if we used both stations, we would simply augment 
our program to use both stations so we would reach a 
larger group of people. One thing certain, we need all we 
can get in the way of advertising, if you call it advertis- 
ing, or propaganda or publicity on safety these days. 

Q. Do you have any opinion as to whether or not the 
operation of an additional station in Lima would benefit 
the community? A. I would presume it would, Mr. Bing¬ 
ham, for possibly several reasons. My understanding is that 
the new station, of course, would reach a larger group of 
people than the present station does, which, of course, 
would make it more interesting from a trade area angle, 
and, of course, there are always some people who won’t 
listen to one station that wili listen to another one, so 
that they would be reached, whereas they would not be 
reached by the local station. Then, of course, if the 
proposed station attempts to do what this program 
491 is supposed to carry out, as I have looked at it, 
it ought to be more interesting to the local group of 
people than the present operation of the present station. 

• • • • 

Q. Do you ever listen to the Mutual Broadcasting Com¬ 
pany? A. Well, I try to, but I don’t have much success. 
I try to listen to Columbus once in awhile. 

Q. WHKC? A. Yes. I try to listen to Louisville 
once in awhile, and I try to listen to Indianapolis, and I 
get Columbus better than the other two and can’t get 
Columbus very well. Maybe that is the trouble with my 
radio. 

Q. What kind of a set do you have? A. Delco. 

Q. How old is it? A. Oh, I think it is about five 
years old. 
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Q. Do you have anything further to I offer 
492 which I may have omitted to cover in my questions, 
Mr. Schryer? A. The only thing I would have to 
offer, I think, Mr. Bingham, is this, you didn’t ask me 
about the Bed Cross. Mr. Poulston happens to be Chairman 
of the Allen County Chapter of the American Bed Cross. 
He is out of the city at the present time, so, as Vice Chair¬ 
man, I happen to represent the Bed Cross, and I might say 
this, that we have used both the — or I should say we have 
used station WLOK and we would like to use the new 
station in relation to our Bed Cross campaigns for any 
emergencies and for situations that arise in the program 
of the Bed Cross. 

Q. Were you aware of the fact that the offer of the 
facilities of the proposed station had been made to Mr. 
Poulston, the Chairman of the Bed Cross — the local chap¬ 
ter? A. Yes, sir. 

Q. And as I understand it you would utilize the facili¬ 
ties of the proposed station just as you have utilized the 
facilities of the local station, WLOK? A. Yes, sir. 

i 

i • • • 

; 

497 Kermit Westby 

• • * • 

Direct Examination by Mr. Herbert M . Bingham 

Q. Chief, will you give the Beporter your name and 
address? A. Kermit L. Westby, 659 Southwest Street, 
Lima, Ohio. 

• • • • 

498 Q. Chief, have you utilized the facilities of the 
existing radio station in Lima for the broadcasting 

of Police Department educational messages to the public? 
A. Not so much of educational messages. I have used 
WLOK numerous times for broadcasting missing persons 
and small children. I have used it in conjunction with the 
Police Department numerous times. I have used some 
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time on the air for different messages I wanted to get to 
the people, but I have never used a certain set time for 
any program. 

Q. Has the proposed station offered you free time for 
the broadcasting of educational programs of the Police 
Department ? A. It has. 

Q. And how would the time that has been offered you 
be utilized by the Police Department? A. The time of¬ 
fered me was 15 minutes on Saturday morning. At that 
time I want to institute a safety program directed to the 
juvenile population of Lima to cut down the accidents going 
to and from school and the playgrounds, an all around 
safety program for the children. 

* • • • 

499 Q. Has the proposed station offered to cooperate 
with you on the preparation of the type of program 
you have in mind for Saturday morning and for the mes¬ 
sages to juveniles to cut down juvenile delinquency? A. 
It has. 

Q. Have you an opinion as to whether or not the oper¬ 
ation of an additional station in Lima would be of benefit 
to the community? A. Personally I believe it would be 
a benefit to the community. 

Q. In what way? A. If I am not mistaken, the time 
of the present radio station is taken up, and it would afford 
other merchants and other individuals time on the air. 
Where we have a few merchants now we would have just 
double that amount on the air. 

• • • • 

Q. And how about the Mutual Broadcasting System 
programs, do you listen to those? A. I don’t listen to 
those very much by reason of the fact they are hard to 
get — hard for me to get on my radio, but I believe the 
closest station is Columbus. 

Q. And is the reception from that station satisfactory? 
A. Not to me it isn’t. 
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i 

i 


• # • # 

533 J. McLean Reed 

i 

• • # • 

Direct Examination by Mr. Herbert M. Bingham 

Q. Will you please give the Reporter your name and 
your address? A. J. McLean Reed, 819 College Street. 

Q. And what is your occupation, sir? A. I always say 
a teacher. I am Superintendent of Schools here. 

Q. You are Superintendent of Schools in Lima — public 
schools? A. Yes. 

• * • • 

535 Q. How would the school system utilize the time 

which has been offered to it by the applicant corpo¬ 
ration? A. We would use the School Bulletin program 
for an explanation of functional activities during the day 
and throughout the week. I 

Q. Would you put on any programs with reference to 
adult education? A. Yes. At present we have more 
than 200 in adult education. If we had an opportunity 
to publicize this a little more definitely and bring it into 
the homes, its availability might make a stronger appeal 
to our people. 

* * # • 

536 Q. And has the management of the proposed 
station made any representation as to the cooper¬ 
ation you would receive from their Program Director? 
A. They have pledged complete cooperation with our own 
Program Director in the schools. 

A. Have I omitted to cover anything that! you 
would like to enter on the record? A. Any additional 
facilities would greatly increase our opportunity to sell the 
program of education to the people of Lima. We could 
use it not only in a daily procedure but also for the mass 
performances we talked about a moment ago, which 

537 do have a strong appeal with our people in and 
around Lima. 


! 
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• • • • 

545 J. J. Weadock 

• • • • 

Direct Examination by Mr. Herbert M. Bingham 

Q. Will you please state your name, address and occu¬ 
pation? A. James J. Weadock, Jr., 605 Cook Tower, 
Lima, Ohio. Attorney at law. 

• • • • 

546 Q. And has the proposed station offered you 
time for the broadcasting of appeals for the Com¬ 
munity Chest campaign? A. Yes, sir. 

Q. And has the proposed station offered you time for 
the broadcasting of health programs of St. Rita’s Hos¬ 
pital? A. Yes, sir. 

Q. How would the time be utilized by the Community 
Chest? A. The Chest would utilize its time in the ad¬ 
vancement and bringing to the people of the community 
the functions of the various service agencies in the Chest, 
as well as utilizing the program prior to and during our 
active campaigns for funds, which come in the fall gener¬ 
ally in October. 

Q. And would the operation of an additional station in 
Lima in your opinion — strike that. — Do you have an opin¬ 
ion as to whether or not the operation of an additional sta¬ 
tion in Lima would be of benefit to the Community Chest 
campaign? A. I believe it would. 

Q. In what way, sir? A. Well, the more publicity that 
we can get for each one of our agencies and the more 
times that we can keep those agencies and their serv- 

547 ices before the people the more benefit it is to the 
community and also to our agencies. 
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549 


H. W. L. Kidder 


Direct Examination by Mr. Herbert M. Bingham 

i 

Q. Will you please state your name, your address, and 
your occupation? A. Henry W. L. Kidder, 128 West- 
wood Drive, South, Lima. I am a merchant. 


550 Q. Do you have an opinion as to whether or not 
the operation of an additional station in Lima 
would be a benefit to the community? A. I would think 
so, yes, sir. ! 

Q. What is the basis of that opinion? A. Well, I have 
always believed in competition. As I understand, the other 
station does not give as much free time to the local activi¬ 
ties as they used to when they were new. They are filled 
up with paid programs. 

Q. You do not use commercial advertising in your busi¬ 
ness, do you, sir? A. Not on the radio, no. 

Q. Do you have any difficulty in getting any of the 
network programs at your home? A. I get everything 
but Mutual. j 

Q. And do you get Mutual at all from any station at 
anytime? A. Yes. 

Q. Is the reception satisfactory? A. Not as good as 
it is on the Columbia and National and American chains. 

• • • * 

575 In re Application of i 

SKY WAY BROADCASTING CORPORATION 
COLUMBUS, OHIO 
For Construction Permit 
DOCKET NO. 7621 
FILE NO. B2-P-4824 i 


Order 

At a session of the Federal Communications Commis¬ 


sion, held at its offices in Washington, D. C., on the 
day of June, 1946: 


6th 
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The Commission having under consideration the above- 
entitled application requesting a construction permit for 
a new standard broadcast station to operate on the fre¬ 
quency 1150 kc, 5 kw day, 1 kw night, with directional 
antenna for both day and night use, 

IT APPEARING, That the Commission on March 27, 
1946, designated for hearing in a consolidated proceeding 
the applications of WOOP, Inc. (File No. B2-P-3987; 
Docket No. 6824) requesting a construction permit for a 
new standard broadcast station to operate on the fre¬ 
quency 1150 kc, 5 kw, unlimited time, with a directional 
antenna, at Dayton, Ohio; KSAL, Inc. (KSAL) (File No. 
B4-P-4361; Docket No. 7490) requesting a construction per¬ 
mit to increase power to 5 kw, and install new transmitter 
at changed location, operating on the frequency 1150 kc 
at Salina, Kansas; and Northwestern Ohio Broadcasting 
Corporation (File No. B2-P-4447; Docket No. 7357) re¬ 
questing a construction permit for a new standard broad¬ 
cast station to operate on the frequency 1150 kc, 1 kw, un¬ 
limited time, with directional antenna, at Lima, Ohio; 

IT IS ORDERED, That the said application of Sky 
Way Broadcasting Corporation BE, AND IT IS HEREBY, 
DESIGNATED FOR HEARING in the above consolidated 
proceeding upon the following issues: 

1. To determine the legal, technical, financial, and other 
qualifications of the applicant corporation, its officers, di¬ 
rectors and stockholders to construct and operate the pro¬ 
posed station. 

2. To determine the areas and populations which may 
be expected to gain primary service from the operation of 
the proposed station and the character of other broadcast 
service available to those areas and populations. 

3. To determine the type and character of program 
service proposed to be rendered and whether it would 
meet the requirements of the populations and areas pro¬ 
posed to be served. 

576 4. To determine whether the operation of the 

proposed station would involve objectionable inter- 
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ference with any existing or proposed broadcast services 
and, if so, the nature and extent thereof, the areas and 
populations affected thereby, and the availability of other 
broadcast service to such areas and populations. 

5. To determine whether the installation and operation 
of the proposed station wolud be in compliance with the 
Commission’s Rules and Standards of Good Engineering 
Practice Concerning Standard Broadcast Stations. 

6. To determine whether the erection of the antenna 
system proposed herein would be consistent with Civil 
Aeronautics Administration requirements. 

7. To determine on a comparative basis which, if any, 
of the applications in this consolidated proceeding should 
be granted. 

IT IS FURTHER ORDERED, That the Bills of; Par¬ 
ticulars heretofore issued in connection with the applica¬ 
tions of WOOP, Inc. (File No. B2-P-3987; Docket No. 6824) 
Fostoria Broadcasting Corporation (File No. B2-P-4430; 
Docket No. 7356), Northwestern Ohio Broadcasting Corpo¬ 
ration (File No. B2-P-4447; Docket No. 7357) and KSAL, 
Inc. (KSAL) (File No. B4-P-4364; Docket No. 7490) BE, 
AND THE SAME ARE HEREBY AMENDED to include 
the application of Sky Way Broadcasting Corporation (File 
No. B2-P-4824; Docket No. 7621). | 


865 


William L. Rickman 


Direct Examination 
By Mr. Bingham: 

Q Will you please state your name, /address, land 
occupation? A William L. Rickman. 1412 Wendell 
Avenue, Lima, Ohio. I am a retailer. 


871 Q Have you made any investigation of the needs 
for additional facilities in Lima, Ohio? A Yes. 
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Q Radio facilities in Lima, Ohio? A Yes. 

Q Have you made any investigation of the type of pro¬ 
grams that, in the opinion of the board of directors of the 
applicant corporation, will be suitable for broadcasting in 
Lima, Ohio? A Yes. 

Q I hand you Northwestern Ohio Exhibit 2 for identi¬ 
fication. What is the document marked Exhibit 2 for 
identification? A This is a proposed typical weekly pro¬ 
gram. 

Q Was that prepared by you or under your direction? 
A It was prepared under my direction. 

• • • • 

873 By Mr. Strong, Counsel for WOOP, Inc. 

Did you hire somebody to prepare this? 

The Witness: We had consultation in the preparation 
of this program. 

Mr. Strong: Was it somebody that you employed that 
prepared it? 

The Witness: Oh, what do you mean by pre- 

874 paring it? If you mean typing it, yes. 

Mr. Strong: I do not mean typing it. 

The Witness: We asked for advice in the preparation 
of the program, when we felt it was pertinent to the 
matter in hand. 

Mr. Strong: You had no experience in preparing pro¬ 
grams? 

The Witness: Well, I differ with you. I think I 
have had a lot of experience. 

Mr. Strong: What is that different experience ? 

The Witness: Seven years commercial advertising 
over the radio. 

Mr. Strong: Is that the extent of your experience ? 

The Witness: Yes. 

Mr. Strong: You hired somebody else to work out this 
program; is that right? 

The Witness: We hired advice, yes. 

• • • • 
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By Mr. Bingham: 

Q In the preparation of the proposed program, was 
the document prepared in accordance with instruc- 

875 tions received by you from the Board of Directors? 
A Yes. The board was in constant conference in 

the preparation of this thing. 

Q Were there any policies laid down by the board of 
directors in the preparation of that program, as to the 
type of program or program content, or any general policies 
of control? A There were. 

Q Will you please recite some of the things which 
were discussed and decided upon by the board of directors 
as to program policy? A Well, I think probably the 
first, and maybe the most important point from a com¬ 
mercial standpoint that we concluded was that no time 
for religious broadcast would be sold under any circum¬ 
stances. 

Q Let me interject there. Is the proposed program a 
purely local program, or is it a combination of network 
and local? A Well, there is a network proposal that has 
been given consideration in the programing, that we cut 
the commercial religious network program and we will not 
take it. 

Q Was there any determination made as to the selling 
of time as to one side or the other on controversial 
issues? A Yes. 

Q What was that, and how would controversial 

876 issues be handled on the proposed station? A We 
had made provision for two periods, I believe, of a 

forum nature where the interested groups will be invited 
to take part. They will be offered time to present both 
sides of their question. In fact, that will be encouraged. 

Q A forum type of program? A A forum type of 
program. 

Q Has there been any determination made as to the 
broadcasting of farm programs? A I think probably the 
agricultural aspect of the proposed operation was the sec- 
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ond and pertinent thing that we determined. Our particu¬ 
lar area is one of the good agricultural areas of the 
country, and we have consulted at length with the Allen 
County agricultural agent and have an agreement with 
him whereby he will become a staff consultant in the 
programing of all farm material. 

Q Was there any determination made as to when those 
farm programs would be broadcast? A Yes. At his re¬ 
quest, there is a 15-minute program scheduled for the 
morning period and a 15-minute program scheduled during 
the noon hour. 

Q Will those farm programs be available for sponsor¬ 
ship? A One of those programs will positively not be 
available for sponsorship. I cannot state about the other 
one. 

• • • • 

879 Q Has there been any policy laid down by the 
board of directors in so far as commercial announce¬ 
ments in news programs? A Yes. Local news programs 
will not be interrupted for commercial announcement. 

Q Has there been any determination made as to the 
length of commercial announcements in five-minute pro¬ 
grams? A Yes. 

Q What is that? A One-minute maximum. 

Q And ten-minute programs? A One and one-half 
minutes. 

Q And a 15-minute programs? A Two minutes. 

Q And 30-minute programs? A I am not sure 
whether that is a matter of record. That was discussed — 
I think maybe that is five minutes; I am not sure about 
that. 

Q Has there been any determination made as to the 
acceptance or rejection of liquor announcements? A 
There will be no hard liquor advertising sold. 

• • • * 

881 Q Have there been any plans made for the de¬ 
velopment of local talent? A Yes. 
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Q What are those plans? A That plan is tied up 
very closely with the detail of local educational functions. 
We have the support of the county and city schools^ and 
the two colleges in the area in that program. The members 
of the station staff will work closely with those organiza¬ 
tions, keeping in mind particularly these groups in Lima 
that are centered or that have developed as the result 
of the work that has been done by these Welsh groups. 
There has been a considerable amount of amateur dramatic 
work around the town that will be included. It will be 
used to round out musical talent programs and dramatic 
available talent. 

Q Presentations? A Yes. 

Q Do you know of your own knowledge whether or not 
the existing facility in Lima, Ohio, has been able to broad¬ 
cast programs of a civic nature, the organizations with 
which you have been connected? A Yes. 

Q I believe you said the Community Chest was ofte of 
the organizations. A Yes. 

882 Q Have they cooperated with you in broadcast¬ 
ing such programs? A Why, to my personal 
knowledge of that situation, it goes back seven or eight 
years on the board of the Community Chest. During the 
last three or four years, the amount of time allotted has 
constantly decreased. There was a time early in their 
operations when they gave the Chest all the time they 
wanted, all they could use, but in the last three or four 
years it has been very difficult to get the time they 
wanted. 

Q As a commercial advertiser over the existing facil¬ 
ity, do you know whether there is any time available for 
sale of local programs, of your own knowledge, over the 
existing facility? A Well, they are sold out. There 
isn’t any time available. j 

• # • • 
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891 By Mr. Bingham: 

Q You have before you a document marked Ex¬ 
hibit No. 5, for identification. What is that? A That is 
the breakdown, the distribution of time, hours on the air 
according to the schedule set up by the Commission in the 
Blue Book. 

Q Was that prepared by you or under your direction? 
A That was prepared under my direction, after the pro¬ 
graming was finished this summer. 

892 Q The program schedule, Exhibit 2? A Yes. 
Mr. Bingham: I offer this in evidence. 

The Presiding Officer: Any objection to Exhibit No. 5? 
Mr. Cohn: Is this on the monthly basis, or are these 
percentages? 

The Witness: This is on a weekly basis. 

• • • • 

Cross-Examination 

By Mr. Strong: 

• • • • 

895 Q What percentage of your total program is 
going to be agricultural? A Oh, I cannot tell you 
in percentage. I believe seven hours a week. 

Q Well, seven hours a week? A Yes. 

Q Out of how many hours a week? A 132. 

Q Seven out of 132? A Can I refer to that other sum¬ 
mary? 

Q Yes, you may refresh your recollection if you so 
desire. A Yes, that is correct, seven hours a week out 
of 132 hours. 

Q Out of 132? A Yes. 

Q I believe you testified that you consider agriculture 
very important in your particular area ? A It is. 

Q Do you feel seven hours is sufficient to give to agri¬ 
culture out of the week? A I am not competent to ex¬ 
press an opinion on that. I can just simply tell you that 
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is the time the agricultural agent thought he could 
896 use; that is what he thought he ought to have. 

• • • • 

899 Q Take your 15-minute participating program, 
what is the maximum number of spots that you are 
goingtocarry on that? A Three spots. 

Q What is the maximum number of spots, of com¬ 
mercial spots, that you are going to carry a week? A I 
do not think that has even been discussed. 

Q Now, you said that the present local station has not 
cooperated with the Community Chest, or is not cooperat¬ 
ing at the present time, or they have given less cooper¬ 
ation than previously. A They have given less time. 

Q What do you base that statement on? A On my 
own knowledge. 

• * • • 

903 Q Referring to your Exhibit No. 2, your Sunday 
program from 1 o ’clock on until you sign off at 1 

a.m., you have all chain programs; is that right? A Well, 
the sign-off at 1 o ’clock is a local program. 

Q Well, until the sign-off. A Yes. i 

Q From 1 o’clock on Sunday until you sign off it will 
be all chain programs? A Yes. 

Q Now, on your Monday program, Farm Facts and 
Music, how much of that is going to be facts and how 
much music? A That period will be available to the 
county agent to use under his direction as he sees fit. 
I would say music would be incidental in there. I don’t 
know. There might be 10 minutes of music in there in that 
30-minute period. 

* • * • 

904 Q Now, on Saturday, from 7:30 until 12:55 you 
have chain programs; is that right? 

Mr. Cohn: Will you repeat that question ? 

By Mr. Strong: 

. Q On Saturday, from 7:30 to 12:55, you have chain 
programs; is that right? 
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Mr. Cohn: Seven-thirty when? In the morning? 

Mr. Strong: Seven-thirty p. m.; I am sorry. 

The Witness: That is what the proposal indicates, yes. 
The Presiding Officer: Seventy-thirty p. m. to twelve- 
fifty-five? 

The Witness: Yes, sir. 

• • • • 

905 Cross-Examination (Resumed) 

By Mr. Cohn: 

• • • • 

925 Q Will the station broadcast commercial religious 
programs? A No, sir. 

Q I beg your pardon? A No. 

926 Q Do you know whether the station will broad¬ 
cast any network commercial programs of a re¬ 
ligious nature? A It will not. 

Q I beg your pardon? A It will not broadcast net¬ 
work commercial religious programs. 

Q In putting down the programs in Exhibit 2 of a 
network nature, are you familiar with the network pro¬ 
grams specified here? A Which network program? 

Q Let me reword the question entirely. 

Where did you get the network programs which are 
specified in Exhibit No. 2? A From the schedule of the 
Mutual Broadcasting System. 

Q Of what week? A I don’t know — some week last 
year. 

Q Some week last year? A Yes. 

Q I notice on Sunday, for example, there is a talk by 
Mr. McNutt, at 11 o’clock. I gathered from that that is 
simply something that Mutual wants carried, wanted car¬ 
ried some time last year; is that correct ? A That is right. 

• • * • 

938 Q Will you turn to Exhibit No. 5. 

At the bottom of the page you state that you are unable 
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to determine the number of spot announcements. 

939 Have you read the Blue Book? A Yes, sir. 

Q Are you familiar with the fact that the Com¬ 
mission has expressed an interest in the question of spot 
announcements ? A Yes, sir. 

Q Can you testify now approximately how many spot 
announcements an average station will carry! A In 15 
minutes? 

Q No; for a day, for a week, or for a month, taking 
an average day or average week or average month. A No, 
I couldn’t estimate that. 

Q Also your answer would be the same, then, I assume, 
for the number of sustaining public service announce¬ 
ments; is that correct? A There is a provision for sus¬ 
taining public service announcements in the programing, 
specific provisions for public service programs. 

Q No, these are spot announcements. These are an¬ 
nouncements of a public service nature. 

For example, “Give to the Red Cross,” or “Give to the 
Red Cross,” or “Give to the Commmunity Chest.” Short 
spot announcements of a public service nature. 

The question opposed to you is whether or not you can 
tell the Commission at this time what the average num¬ 
ber might be in a day or week or month? A Of 

940 spot announcements of public service nature? 

Q That is right, sir. A Why, no, I couldn’t say 
how much that would be. I wouldn’t know how many re¬ 
quests there would be for it. 

Q Were you chiefly responsible for the preparation of 
the two program exhibits that have been introduced? A 
Two program exhibits? 

Q Exhibits No. 2 and No. 5 relate to the station’s pro¬ 
posed programing. My question is: Who was primarily 
responsible for the preparation of these? A They were 
prepared under my direction. 

Q You haven’t answered my question. Who was di¬ 
rectly responsible or most concerned with the preparation 
of these? A The board of directors. 
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Q You mean that you three individuals got down and 
actually mapped out these programs? A No. 

Q Who did? A Mr. Kaufman. 

Q Who is Mr. Kaufman? A Mr. Kaufman offered 
his service. 

Q Which Mr. Kaufman is that? A Robert L. Kauf¬ 
man, of Washington. 

Q And Mr. Kaufman was the one that actually got 
together these program exhibits under your direc- 

941 tion and supervision? A Yes, sir. 

Q Has he ever been in Lima? A Yes. 

Q How long was he there? A He was there four 
days. 

Q And during those four days he was able to get to¬ 
gether the necessary information for the preparation of 
these? A We got the material together, the material in 
accordance with the wishes of the board of directors on 
matters of policy. 

Q Has Mr. Kaufman ever lived in Lima? A No. 

Q Is Mr. Kaufman going to come here and testify? 
A I don ’t think so. I don *t know. 

Q Have you made any plans for that? A No. 

Q I beg your pardon? A No. 

Q When was the first time you met Mr. Kaufman? A 
I met him in his office in Washington probably in Jan¬ 
uary — I don *t remember the date. 

Q Was it subsequent to the filing of the application? A 
No, it was before the filing of the application. 

942 Q Did he help you in the preparation of the ap¬ 
plication? A In the programing. 

Q Did he give you any other advice? A His services 
were secured in programing. 

Q I know that, sir, but did he give you advice, for ex¬ 
ample, on estimated weekly expenses? A No. 

Q Or estimated revenue? A No. 

Q What about the card rate? Did he help you in the 
preparation of that? A I prepared originally that whole 
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schedule myself. He checked it. There was no help given 
in the preparation of it. 

Q When did Mr. Kaufman come to Lima? A Oh, 
probably the last of October or the first of November. I 
don’t remember that. I guess maybe it was the first of 
November. 

Q In your conversations with Mr. Kaufman, have you 
had occasion to see other typical schedules which he has 
prepared? A No. j 

Q Do you know whether this coincides with what 

943 he has prepared in other cases? A I don’t know 

about that. | 

Q You don’t know whether this might be or might not 
be identical, with the exception of a name, of what he 
may have prepared for some other cities; is that correct? 
A It might be. 

Q On Exhibit No. 1, your financial statement, under 
liabilities, there is a note of $1,800. To whom is that note 
payable ? A The National Bank of Lima. 

Q Is that a personal note? A Yes, sir. 

Q Did Mr. Kaufman prepare Exhibit No. 5, which is 
the breakdown of Exhibit No. 2? A No, I don’t think he 
prepared this. 

Q Who prepared it? A He looked over this, as I re¬ 
call, and there were no changes made in it. It was a 
summary that was made up — this summary was prepared 
with counsel. It was a breakdown that we went over 
initially. 

Q You say Mr. Kaufman did not prepare it? A He 
did not prepare these figures originally, no. 

Q Did he prepare them in their final form? A I think 
he suggested one or two corrections in them. 

Q Let’s see if I can clarify what I am driving at, Mr. 
Rickman. 

944 Is Exhibit No. 5 a breakdown of Exhibit No. 2? 
You have the two before you? A Yes. 
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Q Is Exhibit No. 5 a breakdown of Exhibit No. 2? A 
No, this is a summary that we initially prepared in view 
of the Commission’s Blue Book. 

Q Do I understand that Exhibit No. 5 or may or may 
not have a correlation with Exhibit No. 2? A It does 
have a correlation with Exhibit No. 2. 

Q You didn’t understand my other question. 

Mr. Bingham: I don’t think he understands. 

By Mr. Cohn: 

Q You prepared Exhibit No. 2, which is a typical 
week? A Yes. 

Q Did you take that and break down Exhibit No. 2 
and from the information gathered prepare Exhibit No. 5? 
A That is right. 

Q Then, you didn’t understand my previous question. 
In the preparation of Exhibit No. 5, you have that in front 
of you, there is noted sustaining commercial programs of 
different categories; is that correct? A Yes. 

Q And network sustaining programs are noted; 
945 is that correct? A Yes, sir. 

Q Now, in the preparation of the tabulation for 
network sustaining, how did you in your typical program 
know whether the network program was sustaining or 
commercial? A I think the original schedule from which 
the network figures were taken indicate network sustaining 
on it. 

Q How did you arrive at the figure for recorded sus¬ 
taining, for example? How did you know which was sus¬ 
taining and which was not in terms of Exhibit No. 2? 

By way of illustration, what I am asking you, Mr. Rick¬ 
man— turn to Monday’s exhibit, Exhibit No. 2, at 7:30 in 
the morning, you propose a program called “Rise and 
Shine.” Now, would that fall in the category of com¬ 
mercial or sustaining, or do you know? A That program 
would probably be a participating program. 

Q And commercial? A Yes. 
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Q Now, do you have your notes and your work papers 
from which you prepared Exhibit No. 5 off of Exhibit 
No. 2? A Not here with me. 

Q Where are those work papers? A I don’t know. 

Q I beg your pardon? A I don’t know. 

946 Q Do you know if they are available? A I 
doubt if they are. I don’t know. 

Q Did you go through Exhibit No. 2 and by the side of 
each program mark it into the eight categories that are 
specified in Exhibit No. 5? A Yes. 

Q You did? A We tried to do that. 

Q Did you do that, personally? A That was done in 
a group. It was a group analysis. 

Q Did Mr. Kaufman do that? A Mr. Kaufman didn’t 
do that original breakdown, no. 

Q Did he do this breakdown? A Only I think he 
made probably two minor changes, suggestions, or criti¬ 
cisms on the figures that we finally arrived at. 

Q Well, if this is an accurate tabulation of Exhibit 
No. 2, how could Mr. Kaufman make any suggestions or 
changes in Exhibit No. 5, because it is a mathematical 
breakdown of Exhibit No. 2? A Well, I don’t hardly see 
how it could be a question mathematically right and 
wrong. Now, you have the matter of wire commercial and 
wire sustaining, which I think there should be some; dif¬ 
ference of opinion over. I don’t think it is a mathe¬ 
matical equation. 

947 Q If the programs in Exhibit No. 2 are definitely 
set up as either commercial or sustaining, then you could 
have a mathematical equation in the Exhibit No. 5; isn’t 
that correct ? A With reference to which item ? 

Q All of them. A No, I don’t think that is correct. 

Q You don’t think that is correct? A No, I don’t 
think it is. 

Q What is your definition of a wire program? A Why, 
wire program is a program that is read right off, the 
ticker the way the tape comes. 


! 
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Q And what is your definition of a live program? A 
What? 

Q Live — 1-i-v-e. A Fifty or more percent of the 
material is presented by live talent or live employees. 

Q What is your definition of a live program in con¬ 
nection with a news program? A Live news program? 

Q Yes. What do you consider a live news program? A 
I think that is a program in which more than 50 percent 
of the material has been edited — if you want to say 
that that is — it is material that is prepared by the indi¬ 
vidual, or has gone through individual hands and not 

948 taken off the wire verbatim. 

Q Do you propose to have any local news? A 

Yes. 

Q You propose to have a local news reporter? A Yes, 
sir. 

• • • • 

949 Q Do you know what a controversial program 
is, generally speaking? A Yes, I think so. 

Q Would the station have the policy which would pre¬ 
clude it from selling time for a controversial program? A 
Yes, generally. 

Q I beg your pardon? A Yes. 

Q In other words, the station under no circumstances 
would sell time for broadcasting controversial issue pro¬ 
grams? A No. Political subjects are certainly contro¬ 
versial. 

Q Leaving aside political subjects for the moment. 
A The policy of the station would be to attempt to bring 
controversial subjects together on these forum programs. 

Q But suppose somebody wanted to buy time on the 
station for the broadcasting of controversial issues. Would 
you sell them time? A What issue? 

Q Suppose the C. L 0. came to you and said, “We want 
to buy some time. We have got a labor problem here in 
town and we want to buy time. ,, A Well, why shouldn’t 
you sell them time ? Just as well as management. 



41A 


Q lam not arguing the question. A I would s6ll them 
time. ! 

950 Q You would sell them time? A Yes. 

Q Would you do anything else in connection with 
that program if you sold them time? A If they asked 
for services of the station staff, they would be available 
to them just as any other time buyer. I don’t suppose 
they would ask for them. 

• • • • 

951 The Presiding Officer: What would you do 
about management? Suppose management came and 

requested time to answer the C. 1.0. 

The Witness: How is that, sir? 

The Presiding Officer: Suppose management came and 
requested time to answer the C. I. 0. Then whatj would 
you do? 

The Witness: The management asked for time to an¬ 
swer the C. I. 0.? i 

The Presiding Officer: Yes. 

The Witness: I think management would generally be 
expected to pay for the time. Time would be made avail¬ 
able to them. | 

The Presiding Officer: I understood the C. I. 0. was 
going to pay, too. 

The Witness: On the identical terms. 

• . • • • 

954 Cross-Examination 

% 

By Mr. Kenehan: 

* • • • 

955 Q I believe some time during the course of your 
testimony you referred to some notes to give a 

percentage of time to be allotted to your agriculture pro¬ 
grams. A Yes, sir. 

Mr. Strong: Off the record. 

The Presiding Officer: Off the record. 
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(Discussion off the record.) 

By Mr. Kenehan: 

Q Do you have other types of programs similarly 
broken down? A Yes, sir. 

Q If you will read that into the record, please. 

By Mr. Bingham: 

Q By percentages, please. 

By Mr. Kenehan: 

Q Or by hours, whichever you have there. A Enter¬ 
tainment, 74 hours; education, 12 hours; agriculture, 7 
hours; civic, 2 hours; fraternal, 1 hour; religion, 6 hours; 
news, 30 hours. 

Q That is based on an over-all 132 hours; is that right? 
A Yes, sir. 

• • • • 

962 George E. Hamilton 

a witness called by and on behalf of Northwestern Ohio 
Broadcasting Company, and, being first duly sworn, testi¬ 
fied as follows: 

* • • • 

976 Cross-Examination 

By Mr. Cohn: 

* • * • 

981 Were there any formal board of directors * meet¬ 
ings held? A Yes, there were. 

Q Were policy questions discussed? A They were. 

Q What policy questions were discussed? A Oh, this 
religious time, whether it should not be paid for. 

Q Who was at the board of directors ’ meeting? A 
Mr. Rickman, Mr. Mack, and myself. 

Q Have any one of you three ever had any experience 
in radio? A No. 

Q What else was discussed? A Besides the policy of 
the corporation? 
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Q As to the policy. A As to the policy — it was dis¬ 
cussed about the agriculture programs, and as to contro¬ 
versial subjects. 

Q What about participating programs? A Partici¬ 
pating programs? 

982 Q Yes. A They were discussed. 

Q They were? A Yes. 

Q What is your concept of participating programs? 
A My concept of participating programs is one in which 
there are spot announcements of various advertisers! 

Q In a 15-minute program, what do you think should 
be the maximum number of spot announcements? A I 
think it should be three, as a matter of policy. 

Q Are you able to tell the Examiner or the Commission 
the approximate number of spot announcements the station 
will broadcast, either on a typical day, a typical week, or 
a typical month? A No, I am not able to answer that. 

Q Are you able to tell the Examiner on a typical day, 
a typical week, or a typical month the number of sus¬ 
taining public service announcements which will be broad¬ 
cast on the station? A No, I am not that familiar with 
the program. 

Q I beg your pardon? A I am not that familiar with 
the program. 


1013 Edward Cooper, 

was called as a witness by and on behalf of North¬ 
western Ohio Broadcasting Company, and, being first duly 
sworn, testified as follows: 


1030 


C ross-Examination 


By Mr. Kenehan: 

* • * * 

1031 Q Could you give us just several examples of 
the particular policies that you discussed with the 




44 A 


other stockholders during these recent meetings that you 
have had? A Yes, I could. 

Q Please do that. A There was discussion, which has 
already been testified to with respect to the non-commer¬ 
cial sponsorship of religious programs, on which I feel 
very strongly, and there was no disagreement at all. 

There was some discussion with respect to the sale of 
time for liquor advertising, with which there was gen¬ 
eral agreement. 

There was discussion, and a great deal of it, with re¬ 
spect to equal time for the discussion of controversial 
subjects, on which I feel very strongly. 

Q What is your attitude on that particular subject? A 
My attitude is that there should be complete equality of 
discussions for varying views on public questions on a free 
sustaining basis. The station should make that time avail¬ 
able, and that was one of the purposes of the forum pro¬ 
gram. 

I have the idea, and I think my colleagues may very well 
go along with me, if and when the station gets into oper¬ 
ation, that that could be expanded on. 

There was also discussion about the sale and non- 
1032 sale of time for political broadcasts. There was 
discussion with respect to a point raised here earlier 
by another witness with respect to the sale of time for con¬ 
troversial subjects when, for example, either the sustain¬ 
ing program or a commercial network program someone 
takes objection to what a commentator may have said, 
and there was a general agreement among my colleagues, 
which is my view, that such observations should be an¬ 
swered if they affect local individuals or local organiza¬ 
tions, and they are on a public question on which they feel 
strongly. 

That should be on the same, or on nearly the same time 
as can be made available. 
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1061 Marjorie Ellsworth Watson 

1 

• • # • 

i 

Direct Examination 

1062 By Mr. Cohn: j 

Q Will you please give the reporter your full 
name and address? A Marjorie Ellsworth Watson, 239 
East Torrence Road, Columbus, Ohio? 

Q Do you have a regular paying occupation or pro¬ 
fession? A No, sir, I do not. 

Q You are a housewife? A Yes, I am a housewife. 

Q Have you since the filing of the application of the 
Sky Wave Broadcasting Corporation been associate<J with 
it? A I have, sir. 

Q I wonder if you will tell the Examiner very briefly 
the nature of the work that you have done for the Sky 
Wave Broadcasting Corporation. A Yes, sir. I am a 
paid employee of the Sky Wave Broadcasting Corpora¬ 
tion. My duties, as they were outlined to me at the time 
of my employment, were to work under the direction 
of the president of the corporation and the board pf di¬ 
rectors on the development of public service programs 
which would be carried on the proposed station if a license 
were to be granted. 

Q When you say *‘ development of public service pro¬ 
grams”, what do you mean by that? A The Board of 
directors and the president told me at the time; they 
interviewed me for my employment that they had 

1063 certain definite ideas in mind as to the responsibility 
of a radio station to carry public service programs, 

to make free sustaining time available to such civic groups 
as existed in the community. j 

The particular job they wanted -me to do was to contact 
these civic groups, explain the idea of the corporation 
and invite the participation of the groups in the use of the 
free time on the proposed station. 
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Q Did you know Colonel Gustav Hirsch prior to the time 
you met in connection with this work! A No, sir, I did 
not. 

Q How did it come about that you met him and under¬ 
took this work, do you know ? A Yes. 

Q How was it? A One of the stockholders of the cor¬ 
poration is Dr. Roy A. Burkhardt, a well known physician 
in Columbus. Dr. Burkhardt has known me and my family, 
my father and my mother, for 30 years. 

When Dr. Burkhardt told me the president of the corpo¬ 
ration, Mr. Hirsch, had gotten in touch with him and asked 
him if he knew of someone who was qualified and compe¬ 
tent to take care of the job of this sort, I was recom¬ 
mended by Dr. Burkhardt to Mr. Hirsch. 

Q Have you gone to various organizations in 

1064 Columbus and discussed with them their need of 
radio time and offered them regularly scheduled sus¬ 
taining time over the proposed Sky Wave Broadcasting 
Corporation station? A Yes, sir, I have. 

Q Do you know how many organizations you contacted, 
roughly? A Roughly 60. I believe I contacted 56. 

Q Mrs. Watson, are you receiving remuneration for 
your work? A I am, sir. 

Q Are you paid in accordance with what success you 
have in the contacts that you make with the civic organ¬ 
izations ? A No, sir, I am not. 

Q Your compensation does not depend upon success? 
A At the time I was hired I was offered a certain specific 
amount for the job that I would do. 

Q When did you begin doing this work? A Off¬ 
hand — I would have to verify this — 

Q Roughly. A Offhand, it was the latter part of 
April — I would give you the exact date without looking 
it up — let’s say the 20th of April. That is approximate. 

Q Up until the present time? A Yes, sir. 

Mr. Strong: April, 1946 ? 

1065 The Witness: That is right. 
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By Mr. Cohn: 

Q Assuming that you worked on a five-day week and 
an eight-hour day, roughly speaking how much time— 

Mr. Bingham: Mr. Examiner — 

Mr. Cohn: I withdraw the question. 

By Mr. Cohn: i 

Q Do you work on a full schedule of eight hours a day 
five days a week in doing this work? A No, sir,! that 
was hardly possible. 

Q Because of your other duties? A Yes, sir. 

Q I wonder if you will be good enough to tell the Exam¬ 
iner, so we can get some idea of how much time you spent, 
how much time you spent if you lumped all your work 
together. A If I talked to people consistently, how much 
time I would have covered with my talks ? 

Q Would have covered, yes. 

The Presiding Officer: Does she have a record that 
shows that ? 

Mr. Cohn: I think she has a diarv or a little notebook 
with her that tells that. 

The Presiding Officer: She might refer to that and 
she won’t have to be asked about it again. I think the 
results of your labor are more important though than 
1066 the time you spend. I am not much interested in 
the time you spent on it. 

The Witness: I am not quite sure whether I am an¬ 
swering your question. If I am not, please tell me. 

Had I worked every minute of an eight-hour day con¬ 
sistently it would have taken me at least three weeks. 

By Mr. Cohn: 

Q That answers my question. 

The Presiding Officer: 21 days or work days ? 

The Witness: Work days, that is excluding Sundays. 
Bv Mr. Cohn: 

Q To whom did you report what you were doing and 
how you were getting along? A Mr. Hirsch and the 
board of directors. 
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Q Did you make periodic reports to them? A I did, 
sir. 

Q Mrs. Watson, I hand you what has been marked for 
the purposes of identification as Exhibit No. 1, which pur¬ 
ports to be a schedule of the various types of proposed 
programs, particularly those of a public service nature. 

Does this in substance set forth the organizations, the 
individuals with whom you have talked? A It does, sir. 

Q With the exception perhaps of a few words that I 
added by way of clarification, did you make or did you not 
make the complete draft in the preparation of this 
1067 exhibit? A I would say almost in its entirety. 

• • * • 

1070 Q Mrs. Watson, do you know of your own knowl¬ 
edge whether the applicant has prepared a typical 

week day schedule and a typical Sunday schedule? A 
Yes, sir, I do. 

Q Do you know whether in the preparation of those 
schedules consideration was given to this particular ex¬ 
hibit, No. 1? A Yes, sir. 

1071 By Mr. Cohn: 

Q In addition to offering these organizations 
time for regularly scheduled week day and Sunday sustain¬ 
ing programs were you authorized to offer them anything 
else? A I was authorized to state that the staff of the 
proposed radio station when it was assembled would be 
equipped to give them whatever assistance they needed in 
the development of their own program. 

Q What about spot announcements of a public service 
kind? A I was instructed to say that such spot an¬ 
nouncements would be used. 

1072 Q And did you with the various organizations 
that you talked to, bring that matter up? A Yes, 

sir, I did. 

• • • • 



49 A 


Cross-Examination 

By Mr. Strong: 

• • • • 

1079 The Witness: 

The religious groups whom I contacted do now 
have church programs over the air. Some of the health 
groups do. The State Department of Health, for example, 
have had a program which is now on the Ohio State Uni¬ 
versity Station. The health groups such as the Community 
Health Service and the Cancer Clinic have been given time 
at Chest time when their funds are collected and they both 
informed me that the existing radio stations had been very 
cooperative with them at the Chest time. 

The Bar Association to the best of my knowledge has 
no time on the air. i 

1080 By Mr. Strong: 

Q Did they tell you that they had tried to obtain 
time? A No, sir. I didn’t ask the question and 1 was 
not informed. The information was not offered. 

The “Service Clubs” — that is the Lions Club, the 
Rotary Club — that type of club has no specific and regu¬ 
lar time on the air. 

Q But they do broadcast from time to time over exist¬ 
ing Columbus stations, is that correct? A Yes, sir, that 
is my impression. 

The schools have no regular programs. 

Q But they broadcast from time to time? A From 
time to time. 

The Public Library has no time. The Veterans groups 
as such have no regular programs. 

Q Have they ever carried any programs over existing 
staions ? A They didn’t tell me so. 

Q Did you ask them? A Yes, sir. j 

Q Did they say they had not? A I presume so, sir, 
or I would have had it in my notes. 

Q Did they say they had tried to obtain time without 
success? A No, I have no recollection of that state- 
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ment. 

1081 The State Division of Social Administration has 
had time on WOSU, the Ohio State University sta¬ 
tion only. 

The American Red Cross has had time on existing sta¬ 
tions and have used a transcribed program. 

The Community Chest follows a similar pattern and has 
a program with which yon may be familiar, “The Adven¬ 
tures of the Red Feather Man”, which is also a tran¬ 
scribed program. 

The labor groups whom I have contacted have had time 
occasionally. 

The United States Employment Service has had time 
when it requested it and has found cooperation good. 

Some of the agricultural groups have had time and some 
have not. Of the groups whom I have invited to partici¬ 
pate in our Youth Program, some have. For example, 
the Court of Domestic Relations and the Juvenile Center 
have had time. Some have had no time at all and have 
had great difficulty in getting it, such as the Girl Scouts. 

The municipal groups, that is the local public officials, 
the Safety Director under whose jurisdiction comes both 
Fire and Police, has had time on the air. 

The Health Department has not, I understand, and they 
would like it. 

Q Do you mean they have tried to get time ? A I am 
sorry, sir, I don’t know. The women’s groups and, for 
example, the music clubs — that type of organization have 
not been well represented and would like very much to 
become so. 

1082 Q You mean they have not been on the air? A 
That is right. 

Q None of them have been on the air? A I can’t say 
that. 

Mr. Cohn: I am having difficulty in following the wit¬ 
ness and counsel. 

By Mr. Strong: 
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Q What, when you say they have not been well repre¬ 
sented, exactly do you mean by that? A I recall a state¬ 
ment to this effect from one of them: That time for local 
talent, that is radio time for the use of local talent of any 
description has been extremely difficult to obtain. 

Q For this type of group? A For this type of group. 

Q Have you completed? A Yes. 

Q Have you discussed with this group how this will be 
handled, whether they would be brought to the studio by 
remote control hookup or just how it would be handled? 
A Not to any degree. I pointed out to them that it was 
possible to go only so far in our planning until the time 
when the license should actually be granted. 

In some cases a specific agency was suggested to take 
supervision of the program. For example, the vet- 
1083 erans program will probably be supervised and the 
program will probably rotate, by the Veterans In¬ 
formation Center. 

Q Did you tell them you had been hired to make this 
survey or you were conencted with the station, or how did 
you explain your connection with this matter? A I told 
them I was a representative of the Sky Wave Broadcasting 
Corporation. 

Q In connection with the school program did you indi¬ 
cate how this would be handled? The officials of the school 
come to the studio or are you going to have a remote 
control? A According to the suggestions they made they 
would like it to be a remote— 

Q What did you tell them? Did you tell them it would 
be remote or not? A Yes, sir. 

Q You told them it would be a remote hookup? A 
Both kinds. 

Q And did you also tell the other organizations there 
would be a remote control hookup? A I was instructed 
in cases of programs of the service groups when they 
might have an outstanding speaker talking on problems of 
general public interest, we might carry the microphone to 
the meeting and put it on the air. I 
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Q This was all to be free timet A Yes, sir. 
1084 Q No charge whatever! A I was instructed to 
say to the organizations 1 visited that I was not 
authorized to discuss anything except free sustaining time. 

• • • • 

1089 Redirect Examination 

By Mr. Cohn: 

• • • • 

1090 Q You stated in reply to some of Mr. Strong’s 
questions that some of the organizations had time 

overWOSU. Is that correct? A Yes, sir. 

Q Did any of the organizations that had time over 
WOSU express to you an opinion as to whether or not the 
time and the service of WOSU was satisfactory for their 
purpose? A This is my understanding, sir. All of the 
organizations with whom I talked who have been given 
time by WOSU are very grateful for it, but WOSU has 
limited time in the first place, a part-time service. They 
do their best, I feel quite sure, to divide their time between 
the University programs — 

Mr. Strong: I object to the witness speculating as to 
what WOSU does and does not do. 

Mr. Cohn: Pardon me, Mr. Strong. 

By Mr. Cohn: 

Q Is this based on your conversations with these peo¬ 
ple and what they have told you concerning their programs 
over WOSU? A One conversation with Dr. Frank Tol- 
man, State Commissioner of Health, Mental Hygiene in 
Ohio. 

1091 Mr. Cohn: I think, Mr. Examiner, since Mr. 
Strong raised the question the witness should have 

an opportunity to explain it. 

The Presiding Officer: I understand she made an ex¬ 
planation there. 

Mr. Strong: I objected to her indicating what WOSU 
was doing. I didn’t object to her referring to the hearsay 
conversation she had — 
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By Mr. Cohn: 

Q Refer to this one conversation, Mrs. Watson, and tell 
us in substance what that was. A Dr. Tolman, State 
Commissioner of Mental Hygiene in Ohio, stated to me that 
the University station had recently put on a series of pro¬ 
grams which extended over several weeks, but that service 
had been terminated and not because of any reluctance on 
the station’s part, but they simply did not have time enough 
to give the same organization time again, that they had to 
spread their time around among other people as well, so 
it is a matter really of there just not being enough time to 
go around but they do the best job they can. j 

• * * • 

1092 Q You did have conversations about the WOSU 
service with other people? A Yes. 

Q Will you tell Mr. Strong, the Examiner and me, some 
of the other persons or organizations with whom you dis¬ 
cussed WOSU service to them? 

• • * • 

j 

1093 A The State Division of Social Administration 
which includes the work of aiding the blind, the crip¬ 
pled children and that sort of thing; some of the organiza¬ 
tions that I contacted in the youth program, the Y. W. C. A. 

Do you want me to look further, sir? 

Q That is sufficient. A I am sorry I have taken so 
much time. 

Q That is all right. There is reference in Exhibit 1, 
Mrs. Watson, to one or two organizations whose purposes 
are perhaps not clearly identifiable from their names. 

Will you tell the Examiner what the Mercator Club is 
that is named on page 3? A Yes, sir, the Mercator Club 
is an organization of merchants in Columbus which, in addi¬ 
tion to carrying on their own program with reference 

1094 to their own activities — I mean their own commer¬ 
cial activities — sponsors the Red Shield Boys Club 

of the Salvation Army and is almost the sole support of the 
Red Shield Boys Club. 
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• • • • 

1154 Paul A. De Mars 

was called as a witness for and on behalf of North¬ 
western Ohio Broadcasting Corporation and, having been 
first duly sworn, was examined and testified as follows: 

• • # • 

1181 Cross-Examination 

By Mr. Cohn: 

• • • • 

1182 Q Do yon propose to operate directional day? A 
Yes, sir. 

Q What is the reason for that? A The reason for 
that is the client’s desire to give substantially the same 
service day and night to the city of Lima and to the coun¬ 
try in general to the north, which he feels after all consid¬ 
erations of the territory, that needs service in that area. 
It was done deliberately to serve principally the area to the 
north. 

Q Do you know during day whether the area served 
north of Lima by other stations is any more adequately 
served than the area served south of Lima by other sta¬ 
tions? A Well, I haven’t made a detailed study or made 
a study in enough detail to answer that without qualifica¬ 
tion. 

Q Let’s let that — pardon me. A The applicant, who 
is more familiar with the territory and with the actual 
service in that territory is of the opinion that the service 
is needed there rather than in other directions 

1183 where service from the local stations seem to cover 
the territory better than to the north. 

Q Will you look at page 8, please? A Yes, sir. 

Q That is the day 2 millivolt contour of various stations 
A Yes, sir. 

Q To the north of Lima, WJE, WLW, WFIN are pres¬ 
ently putting in at least a 2 millivolt signal within the nor- 
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mally protected, within the 2 millivolt per meter contour of 
the proposed station, is that correct? A That is correct. 

Q And we are leaving out WLOK completely from the 
consideration, and south of Lima is there any station other 
than WLW ? A Oh, yes. There are many stations, but— 

Q Stations putting in 2 millivolt contour, within the pro¬ 
posed 2 millivolt contour? A No, there are no other sta¬ 
tions located south that come within the 2 millivolt contour 
of the proposed station. 

Q Generally speaking, then, is it fair to say that as far 
as the service of other stations is concerned to the day 2 
millivolt per meter contour of the proposed station that 
they come primarily in the northern part of the proposed 
2 millivolt contour ? A I think we are talking about 
1184 two different things. One is the service from sta¬ 
tions that as far as possible meet the local needs of 
the community in and around Lima. 

Q Let’s leave out the question of that, the quality of 
service, and let’s talk about radio service generally. If, as 
I say, was about to say, if we are going to confine it to the 
technical considerations only, that is service of a certain 
signal intensity, then it is true that as far as signal inten¬ 
sity of 2 millivolts per meter or better is concerned, the 
area north of Lima has more service than that south within 
the 2 millivolt per meter contour of the proposed station. 

Q Now, if you did not operate directional during the 
day, would the pattern be a circle ? A Yes, sir. 

Q Aoid would that mean that some of the area covered 
north of the station would not be served and some of the 
area which is not now served to the south of the station 
would be served? A That is correct. 

Q Have you measured the signal of WOWO? A No, 
sir. ! 

Q What is the WOWO pattern based upon, as set forth 
in this entire exhibit? A WOWO, Fort Wayne, Indiana, 
power of 10 kilowatts — 
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Q Yes, sir, and how did you — A We assumed an 
efficiency of 225 millivolts per meter at one mile for 
1185 one kilowatt, which resulted in the 2 millivolt per 
meter contour being 43 miles from Fort Wayne. 

• • • * 

1202 Direct Examination 

By Mr. Cohn: 

Q Will you give the reporter your full name, address 
and occupation. A Lester H. Carr, 1605 Connecticut Ave¬ 
nue, Northwest, consulting engineer, member of the firm of 
Weldon and Carr. 

Mr. Cohn: Mr. Examiner, I offer Mr. Carr as a qualified 
expert engineer qualified to testify on engineering matters, 
and give his opinion as an expert. 

• • • * 

1233 Q Have you had occasion, Mr. Carr, to make 
measurements of WLW and WJR service in and 
around Lima? A Yes, one of our engineers was 

1234 sent into the Lima area to establish the field inten¬ 
sities being received from other stations in that area. 

Q Is that engineer available to testify or do you have 
his notes before you? A I have all of his data, but I will 
be very glad to bring him over. 

Q Was it done under your direction and supervision? 
A Yes, it was. 

Q Would you go ahead and tell the Examiner what the 
engineer did and what was the result of his measurements. 
A I might mention that this engineer, one of our staff en¬ 
gineers of Weldon and Carr, was sent into the Lima area 
with a field intensity measuring set, with the instructions to 
run radials on WLW’s bearing, WJR’s bearing, WOWO’s 
bearing, WFIN’s bearing, and WOSU’s bearing; to project 
that radial through Lima sufficiently far on the opposite 
side of Lima from the station in question to reasonably 
establish the general order of field intensity which will be 
found or can be considered as prevalent in the Lima area 
itself. 
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At the outset, I would like to state that in each case, the 
radial was run from ten miles on the near side of Lima on a 
directional bearing of approximately to the station in ques¬ 
tion to approximately ten miles on the opposite side of the 
city. 

The projection of those curves in the case of WFIN’s 
daytime operation would indicate a value of approxi- 

1235 mately 1.3 millivolts per meter at the center of Lima. 
Two measured values within Lima itself were some¬ 
what lower than this projection. I will cover that later. 

In other words, WFIN does not put a sufficient intensity 
in Lima to claim primary service in the residential area. 

In the case of WOSU, the field projection and curves at 
the center of Lima was approximately 1.2 millivolts per 
meter. Again, an insufficient amplitude to claim primary 
service for the residential section of the city. 

In the case of WJR, the projection to the center of Lima 
and the curves, is slightly in excess of 3.1 millivolts per me¬ 
ter, which is considerably in excess of the values shown in 
figure 10A. 

Q Of what, of the Lima applicant? A Of the Lima 
applicant. j 

Q Of the Lima applicant’s engineering exhibit. A And 
which, of course, were based on assumptions which were in 
the record. 

The projection of the field intensity of WJR ten miles 
south of Lima is approximately 2.4 millivolts per meter. 
In other words, this intensity is sufficient to claim primary 
service in the residential sections of Lima. 

Mr. Bingham: May I ask a couple of questions ? 

Mr. Cohn: Of course. 

Mr. Bingham: When were these measurements 
made? 

1236 The Witness: They were made last week. 

Mr. Bingham: What date ? 

The Witness: The engineer got back here last Thursday 
morning, so that it was Wednesday, Tuesday — 

j 

i 
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Mr. Cohn: Last Wednesday. 

The Witness: Tuesday, Monday, and part of Sunday. 

I would like to add that these measurements were made 
with a Federal Telephone and Radio Corporation field in¬ 
tensity measuring set model 101C, serial 460092, a new set 
which had been calibrated by the Federal Telephone and 
Radio Corporation. 

Mr. Kenehan: Did you make it during daytime hours or 
night time? 

The Witness: During daytime. 

Mr. Bingham: You don’t know where the exact points 
of measurements were? 

The Witness: We have maps on which the exact site of 
measurements have been made. 

Mr. Bingham: You don’t know the nature of the land 
and buildings and other factors around the location of the 
measurement? 

The Witness: To my own knowledge, I do not. How¬ 
ever, I am generally familiar with the Lima area, having 
been in that area many times, and I am generally familiar 
with the type of terrain. 

Outside of problems of overhead wires and other 
1237 sources of disturbance to field measurements, I con¬ 
sider the measurements actually to be — to have a 
reasonable degree of accuracy. That is demonstrated by 
the curves which have been taken, and I would like to offer 
to submit exhibits of this. 

Mr. Cohn: We won’t need the exhibit, Mr. Carr. 

On the basis of the curves and your experience with the 
area, in your judgment is this a fairly accurate presentation 
of what is to be expected? 

The Witness: I believe that it is. 

By Mr. Cohn: 

Q Did the gentleman who took the measurements have 
previous experience in making measurements? A The ex¬ 
tent of his experience I am not entirely familiar with. How¬ 
ever, before the trip was made, I personally spent several 
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hours of my time with him being sure that he was com¬ 
pletely cognizant of that particular piece of equipment, and 
likewise, the factors involved in selecting average sites; 
and I feel that the material that he has come back with is 
extremely simple. 

Q Did you finish the measurements that he ma<Jet A 
No. ! 

Q Would you please finish. A The next radial was 
taken on WLW. The projection of that — I 

1238 Q I think you finished WLW. A That was WJR. 

Q Very well. A The projection of the radial, 

the distance representing the center of Lima, the field of 
WLW is slightly in excess of or approximately 3.1 millivolts 
per meter, which is sufficient to support primary service in 
the residential section of Lima under the Standards of 
Good Engineering Practice. 

The next radial is that of WO WO, which has shown the 
two millivolt contour to be approximately five miles toward 
that station from the center of Lima. 

The projection of this radial at the center of Lima 
indicates a field of 1.5, a little in excess of 1.5 millivolts per 
meter. That is insufficient to claim primary service. In the 
residential sections of Lima, however, it is my opinion that 
as far as daytime operation is concerned, that WJb'IN and 
WOSU and WOWO represent a very excellent secondary 
service. 

The next is the tabulation of the measuring of data which 
was obtained at four measuring sites within Lima. The 
first one being made at 621 West Elm Street, Lima, Ohio; 
the second one at Tremont and Metcalf and Birch at Lima; 
the next at the corner of McKibben and Liberty Streets in 
Lima; and the last site being opposite 617 South Pine 
Street. 

The average of the measurements at those four points of 
WFIN is 1.04 millivolts per meter; at WOWO 1.53 milli¬ 
volts per meter; WOSU 1.14 millivolts per meter; 

1239 WJR 2.73 millivolts per meter; WLW 2.45 millivolts 
per meter. 
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It would naturally be expected, in view of the locations, 
that these values should average slightly lower than the 
projection of the radial. 

Q The projection of the what! A Of the radial, the 
cross radial. We have studied the night time situation in 
that area, mainly from a theoretical consideration. The 
WJR transmitter is located 103 miles, approximately, from 
the center of Lima, Ohio. They have a uniform cross-sec¬ 
tion tower, having an overall physical height of .55 wave 
lengths. The mean cross-section of that radiator is in the 
vicinity of six feet or slightly in excess of six feet. 

In other words, the average surge impedance of this ra¬ 
diator is rather high. We. consider that with this radiator, 
that the point at which the sky wave transmission will 
cause objectionable fading on their ground wave signal, we 
estimate that it will be considerably in excess of the dis¬ 
tance of 103 miles. In fact, we believe that it is actually 
considerably south of the most southerly projection of the 
porposed night time Lima operation contour. 

Q Have you completed that, Mr. Carr! A In respect 
to WLW operation, the WLW transmitter located at Ma¬ 
son, Ohio, is approximately 99 miles from the center of 
Lima, Ohio. In view of the difficulty, however, in 
1240 calculating the vertical characteristic of the type of 
radiator which is used in that operation, we do not 
have a computation which is very meaningful. 

• • • • 

1267 Cross Examination — Continued 

By Mr. Bingham: 

• • • • 

1269 By Mr. Carr: 

In the case of WO WO our field measurements indicated 
the two millivolt contour to be approximately five miles 
west and slightly north of Lima. The computed value as 
shown in this figure places that figure — places that contour 
at slightly over twenty-one miles. 
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In other words, the field at or near the city of Lima from 
the WOWO operation is considerably in excess of that 
which can be computed, using the FCC conductivity maps. 

In the case of WFIN, our radial measurements show that 
the two millivolt contour lies approximately seven miles 
from Lima, and the computed position of this contour 
1270 is approximately ten miles from the center of Lima. 

Therefore, the conductivity appears to be slightly 
better than that which has been assumed or that the radia¬ 
tion efficiency of the WFIN operation is somewhat higher 
than the value chosen. 

The WOSU contour radial measurement, although taken 
only to ten miles in a bearing from Lima at which point the 
measured field was approximately 1.8 millivolts, it appears 
that a projection of our radial that the two millivolt con¬ 
tour would lie approximately fourteen miles from Lima. 

The distance of the WOSU two millivolt contour, as 
shown from theoretical calculations using FCC conductivity 
data, places that at twenty-three miles, approximately, from 
the center of Lima. In other words, the field is somewhat in 
excess of that calculated in the Lima area. 


1272 


By Mr. Bingham : 


Q Now, in your explanation then, as to the stronger sig¬ 
nal strength shown by your measurements is the fact that 
the conductivity in the area is higher than that shown on 
the FCC maps. A Apparently that is the case. 

Now, I do not know in the case of WJR whether that in¬ 
creased conductivity is in the Detroit area or is in the area 
closer to Lima. The report which I have from the chief en- 
neer of WJR that the radials which they have taken 
Q Excuse me, please. I am asking, please, about meas¬ 
urements which were made or made under your direction. 
A None of the measurements which were made under my 
direction could establish what the effective contour was or 
the effective conductivity was in the Ohio area. 
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Q Referring back to figure 16.2, the location of the 
WO WO half millivolt contour, would it also lie some place 
other than shown on this exhibit, based upon your measure¬ 
ments, is that correct? A That is correct. 

1273 Q Now, how many other contours shown here 
would be changed, based upon your measurements or 

analysis of your measurements of the conductivity existing 
in Ohio? 

Mr. Cohn: Would you repeat the question ? 

Mr. Bingham: Would you repeat it, please ? 

(The reporter read back the preceding question.) 

The Witness: In the first place, I — 

Mr. Cohn: Just a moment. I don’t think that his testi¬ 
mony was that it was based on his examination of the con¬ 
ductivity, I think his testimony was that he didn’t know the 
basis of the actual measurements as compared to the com¬ 
puted contours, or what they might be. 

I am not objecting to the question, but I am suggesting 
that the witness has denied information on that. 

By Mr. Bingham: 

Q Will you answer my question, please. A Well, in 
the first place, I have already testified that none of our 
work and the measurements made in the Lima area would 
establish the conductivity in the area. However, on the 
basis of the projection of the radial taken on WLW, ap¬ 
proximate projection, to the two millivolt line, it appears 
that the computed value is very nearly correct for that 
one bearing. 

Over the other bearings in the areas, we have no means 
of knowing what the conductivity was or is in the 

1274 contours as shown as they actually exist. 

Q If the conductivity is up along certain radials 
— strike that. If the conductivity is higher along certain 
radials than shown on the Commission’s Standards, would 
the transmission of other signals, other than those meas¬ 
ured, also increase in a like manner? A Yes. In the 
event that the conductivities are higher actually than those 



63 A 


shown on the Commission’s conductivity charts, there are 
other stations which, perhaps, might project into or across 
the sendee contours which have been shown for the pro- 
proposed Columbus operation or likewise, the contours of 
the Columbus operation may project to a greater distance 
than shown. 

i 

Q And that would be the same for the Lima contours? 
A That is correct. 

* • • # 

1275 Q Coming back to the situation around Lima, and 
using the conductivity which you found to exist or a 

conductivity higher than the conductivity shown on the 
Commission’s map, were the contours of the proposed Lima 
station extended farther from Lima than shown in exhibit 
15 in Northwestern Ohio? A That is impossible to an¬ 
swer with any degree of security in view of the fact that 
we don’t know in case of WJR’s operation whether the in¬ 
creased conductivity is in the Detroit area or in the area in 
Ohio north of Lima. 

Likewise, we don’t know whether the increased conduc¬ 
tivity of the WO WO operation is in the Ohio area or closer 
to the Fort Wayne, Indiana, area. The fact that the com¬ 
puted value of WLW of their two millivolt contour extend¬ 
ing approximately twenty-five miles north of Lima, checks 
rather closely with the projection of our measured 

1276 contour; and, incidentally, the exhibit which has been 
previously submitted — I don’t recall the name of 

that exhibit — again, it doesn’t prove that the conductivity 
in the Lima area is precisely as shown or whether it is 
higher or low. It means that the average effective conduc¬ 
tivity over that particular path checks the Commission’s 
average conductivity as shown. 

o • ✓ 

• • # # 

Cross Examination 

Bv Mr. Kenehan: 

* 

* # • * 
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1280 Q Mr. Carr, with reference to your testimony 
about the service available to the Lima area, at what 

ratio were the ground wave to the sky wave, of the ground 
wave to the sky wave, did you estimate the rapid fading be¬ 
gins? A The commonly accepted ratio or depth of fad¬ 
ing which is assumed to be objectionable is the amount of 
six decibel magnitude. It appears that the depth of any 
fading which would occur in Lima from the WJR op- 

1281 eration would be less than one decibel. The depth of 
fading from WLW’s operation is somewhat uncer¬ 
tain ; but it is my belief that the depth of fading is perhaps 
less than three or four decibels. 

• • • • 

1870 Caption 

The above-entitled matters came on for oral argu¬ 
ment, pursuant to notice, before Commissioners Paul A. 
Walker (Vice-Chairman), Rosel H. Hyde, Edward M. Web¬ 
ster, George Sterling and Frieda B. Hennock, at 2:30 
o’clock pjn., in Room 6121 New Post Office Building. 

• • • • 

1872 Mr. Cohn: Mr. Commissioner, before I begin the 
oral argument and have that time allotted to my oral 

argument I have a preliminary matter I would like to 
take up. 

1873 I made a request for an hour’s time to make this 
oral argument. That request was in a letter dated 

to the Commission October 7. On October 12 the Commis¬ 
sion replied that the request had been denied. 

Under those circumstances, I have no alternative but re¬ 
luctantly to state for the record that I am making this ar¬ 
gument under protest and take exception to the Commis¬ 
sion’s refusal to permit a longer period of time for this 
argument. 

In the revised proposed decision which is being consid¬ 
ered here today the Commission itself describes the choice 
between the two applicants as * 1 Indeed a difficult one.” 
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The exceptions to the revised proposed decision apd our 
memorandum brief are 53 legal size pages. 

The Commission in other cases has afforded an hour’s 
time for oral argument to each of the participants. Only a 
few days ago the Commission allowed both applicants in 
the Cleveland hearing, Docket 6916, an hour’s time to make 
their respective oral presentations. It is simply impossible 
for me adequately to cover the material which should be 
brought to the Commission’s attention within a half hour. 
The Commission’s insistence that the argument be kept to 
thirty minutes denies this applicant due process of law, as 
required under Section 409(a) of the Communications Act, 
and prejudices the presentation of the case. 

There is an additional reason as to why an hour’s 
1874 time should be allotted. This argument occurs less 
than four days after our exceptions and memoran¬ 
dum brief were filed. I 

I realize that each of the commissioners carries a heavy 
work load which frequently requires late nights — as a 
matter of fact, last night after 11 o’clock — and early 
morning office hours. However, inasmuch as the Commis¬ 
sion has sat in daily continuous session holding oral argu¬ 
ments on another matter during these past four days it 
would seem that there has been little time for the Commis¬ 
sion to examine the exceptions and briefs. This lapk of 
time could partly be compensated for if I were permitted 
the opportunity of making a full and complete presenta¬ 
tion, which I repeat cannot physically be done Within 
thirty minutes. 

That is my preliminary statement, sir. I will go to the 
argument now — I 

Mr. Bingham: If I may make a statement, too, at this 
time in that connection. The applicant Northwestern Ohio 
Broadcasting Corporation has no objection to the tliirty- 
minutes. We believe that we can adequately answer the 
some 53 pages of material submitted and called “Excep¬ 
tions and Argument,” within the half hour period. We do 
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not join in the exception or the preliminary statement of 
Mr. Cohn. 

Mr. Cohn: May the record show, however, Mr. Bing¬ 
ham, that at the time I made the original request for the 
oral argument for an hour you stated to me and it 
1875 was confirmed in letter to the Commission that you 
had no objection to our making the request. 

Mr. Bingham: That is absolutely correct. 

Mr. Cohn: And concurred in that as applicable to both. 

Commissioner Walker: Gentlemen, I think we can save 
you time on that argument. The Commission itself fixes 
the time of the argument and does so in the exercise of its 
best judgment considering the work load which the Com¬ 
mission has. 
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Northwestern Ohio Broadcasting Corporation 

Lima, Ohio 

Proposed Typical Weekly Program 


N Network 
L Local 


SUNDAY 

Key Program 
A.M. L Morning Devo¬ 
tions 
L Hymns 
L News 

L Hawaiian Music 
L In the Lima 

Churches Today 
L Chamber Music 
L Chamber Music 
(concluded) 

L Little Concert 
L Bible Stories 
L Waltz Time 
L Waltz Time (con¬ 
cluded) 

L Reveries 


10:00 

L 

News 

10:15 

L 

Gypsy Airs 

10:30 

L 

Gypsy Airs (con¬ 
cluded) 

10:45 

L 

Organ Prelude 

11:00 

L 

Church Service 

11:15 

L 

Church Service 
(continued) 

11:30 

L 

Church Service 
(continued) 

11:45 

L 

Church Service 
(concluded) 

12:00 noon 

L 

News 

12:15 

L 

Musical Comedy 
Memories 

12:30 

L 

Musical Comedy 
Memories (con¬ 
cluded) 

12:45 

L 

Our Program 
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1:00 

N 

American Radio 

1:15 

N 

Warblers 

Ilka Chase 

1:30 

N 

Sweetheart Time 

1:45 

N 

Sweetheart Time 

2:00 

N 

(concluded) 
Chaplain Jim 

2:15 

N 

Chaplain Jim 

2:30 

N 

(concluded) 
News — Bill 

2:45 

N 

Cunningham 
Dale Carnegie 

3:00 

N 

To be announced 

3:15 

N 

To be announced 

3:30 

N 

Land of the Lost 

3:45 

N 

—Drama 

Land of the Lost 

4:00 

N 

—Drama (con¬ 
cluded) 

Murder Is My 

4:15 

N 

Hobby—Drama 
Murder Is My 

4:30 

N 

Hobby—Drama 
(concluded) 

The Nebbs — 

4:45 

N 

Comedy Drama 
The Nebbs — 

1453 

SUNDAY 

Comedy Drama 
(conduded) 

(continued) 

Hour 

Key 

Program 

5:00 P.M. 

N 

The Shadow — 

5:15 

N 

Drama 

The Shadow — 

5:30 

N 

Drama (con¬ 
cluded) 

Nick Carter — 

5:45 

N 

Drama 

Nick Carter — 

6:00 

N 

Drama (con¬ 
cluded) 

Quick as a Flash 

6:15 

N 

Quick as a Flash 

6:30 

N 

(concluded) 
News — Cedric 

6:45 

N 

Foster 

Fulton Lewis, Jr. 

7:00 

N 

Commentator 
Opinion Re¬ 

7:15 

N 

quested 

Opinion Re¬ 

7:30 

N 

quested (con¬ 
cluded) 

California Melo¬ 

7:45 

N 

dies 

California Melo- 


dies (concluded) 


i 


8:00 

N 

Alexander’s Me- 
• diation Board 

8:15 

N 

Alexander’s Me¬ 
diation Board 
(continued) 

8:30 

N 

Alexander’s Me¬ 
diation Board 
(concluded) 

8:45 

N 

Gabriel Heatter 
—Commenta¬ 
tor 

9:00 

N 

The Human Ad¬ 
venture — 
Drama — U. 
of Chicago 

9:15 

N 

The Human Ad¬ 
venture —S- 
Drama (con¬ 
cluded) 

9:30 

N 

Double or Noth¬ 
ing 

Double or Noth¬ 
ing (concluded) 

9:45 

N 

10:00 

N 

Operatic Revue 

10:15 

N 

Operatic Revue' 
(concluded) 

10:30 

N 

What’s the 
Name of That 
Song 

10:45 

N 

What’s thei 
Name of That 
Song (con¬ 
cluded) 

11:00 

N 

Paid V. McNutt 
— talk 

11:15 

N 

Dance Orches¬ 
tra 

11:30 

N 

Duke Ellington’s 
Orchestra j 

11:45 

N 

Harry Cool’s 
Orchestra 

11:55 

N 

News 

12:00 Midn’tN 

Henry Bang’s 
Orchestral 

12:15 

N 

Henry King’s 
Orchestra 
(concluded) 

12:30 

N 

Eddy Oliver’s 
Orchestra j 

12:45 

N 

Hal Aloma’s Or¬ 
chestra 

12:55 

N 

News 

1:00 

1454 

L Sign Off 

MONDAY 

Hour 

Key 

Program • 

6:00 A.M. 

L 

Here We Are 

6:15 

L 

Farm Facts and 


Music 


i 
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6:30 

L 

Farm Facts and 
Music (con¬ 
cluded) 

6:45 

L 

Parade March 

7:00 

L 

News 

7:15 

L 

Consolidated 
School Bulle¬ 
tins 

7:80 

L 

Rise 'N Shine 

7:45 

L 

Morning Devo¬ 
tions 

8:00 

L 

News 

8:35 

L 

Rise Shine 

(continued) 

8:80 

L 

Rise 7* Shine 
(continued) 

8:45 

L 

Rise 7J Shine 
(concluded) 

9:00 

N 

News — Frazier 
Hunt 

9:15 

N 

Shady Valley 
Folks 

9:80 

N 

Shady Valley 
Folks (con¬ 
cluded) 

9:45 

L 

Lima Home¬ 
maker 

10:00 

N 

News for Wom¬ 
en— Ken 
Powell 

10:15 

L 

Morning Shop- 

10:30 

N 

per 

Fun With Music 

10:45 

N 

Fun With Music 
(concluded) 

11:00 

N 

News — Cedi 
Brown 

11:15 

N 

Elsa Maxwell's 
Party Line 

11:30 

N 

Take It Easy 
Time 

11:45 

N 

Letters to Lind- 
lahr 

12:00 noon 

N 

News — William 
Lang 

12:15 

N 

Songs by Mor¬ 
ton Downey 

12:80 

L 

News — Local 

12:45 

L 

Northwestern 
Ohio Farmer 

1:00 

N 

News — Mr. & 
Mrs. Reporter 

1:15 

N 

Luncheon With 
Lopez 

1:80 

L 

Service Club 
Time 

1:45 

N 

John J. Anthony 

2:00 

N 

News—Cedric 
Foster 


2:15 

N 

Just Between 
You and Jane 
Cowl 

2:80 

N 

Queen For A 
Day 

2:45 

N 

Queen For A 
Day (con¬ 
ducted) 

3:00 

N 

News — Alexan¬ 
der Griffin 

3:15 

N 

Victory Matinee 

8:30 

N 

The Smoothies 

3:45 

L 

Adult Education 

1455 

MONDAY (continued) 

Hour 

Key 

Program 

4:00 P.M. 

N 

Erskine Johnson 
in Hollywood 

4:15 

N 

The Johnson 
Family — 
Jimmie Scriber 

4:30 

L 

Tea Dance 

4:45 

L 

Club Time 

5:00 

N 

Here’s Howe — 
Pete Howe 

5:15 

N 

Super Man — 
Drama 

5:80 

N 

Captain Mid¬ 
night— Drama 

5:45 

N 

Tom Mix 
Straight 
Shooters 

6:00 

L 

News and Sports 
— Local 

6:15 

L 

Dinner Music 

6:30 

L 

Dinner Music 
(conduded) 

6:45 

L 

Our Schools 

7:00 

N 

Fulton Lewis, 
Jr. — Com¬ 
mentator 

7:15 

N 

To Be An¬ 
nounced 

7:30 

N 

News — Frank 
Singser 

7:45 

N 

In Sides of 
Sports 

8:00 

N 

Adventures of 
Bull Dog 
Drummond — 
Drama 

8:15 

N 

Adventures of 
Bull Dog 
Drummond 
(conduded) 
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8:30 

N Adventures of 

7:45 

L 

i 

1 


Sherlock 



tion 


Holmes — 

8:00 

L 

News 


Drama 

8:15 

L 

Rise ’N Shine 

8:45 

N Adventures of 



(continued) 


Sherlock 

8:30 

L 

Rise ’N Shine 


Holmes (con¬ 



(continued) 


cluded) 

8:45 

L 

Rise ’N Shine 

9:00 

N News — Gabriel 



(concluded) 


Heatter 

9:00 

N 

New* —■ Frazier 

9:15 

N Real Stories 



Hunt 


From Real Life 

9:15 

N 

Shady Valley 

9:30 

N Spot Light 



Folks 


Bands 

9:30 

N 

Shady Valley 

9:45 

N Spot Light 

Bands (con¬ 



Folks (con¬ 
cluded) 


cluded) 

9:45 

L 

Lima Home¬ 

10:00 

N Radio Auction 



maker 


Show 

10:00 

N 

News For Wom¬ 

10:15 

N Radio Auction 



en — Ken 


Show (con¬ 



Powell 


cluded) 

10:15 

L 

Morning Shop¬ 

10:30 

L Reports From 



per 


City Council 

10:30 

N 

Fun With Music 

10:45 

L News — Local 

10:45 

N 

Fun With Music 

11:00 

N News—National 



(concluded) 

11:15 

N George Stemey 
Orchestra 

11:00 

N 

News — C^ii 
Brown 

11:30 

L Thought For To¬ 

11:15 

N 

Elsa Maxwell’s 


morrow 



Party Line 

11:45 

N Orrin Tucker’s 

11:30 

N 

Take It Easv 


Orchestra 



Time 

11:55 

N News— 

11:45 

N 

Letters to Lin.]- 

12:00 Midn’t N Harry Cool s 



lahr 


Orchestra 

12:00 noon 

N 

News — William 

12:15 

N Harry Cool’s 



Lang 


Orchestra 

12:15 

N 

Songs by Mor¬ 


(concluded) 



ton Downey 

12:30 

N Lew Diamond’s 

12:30 

L 

News — Local 


Orchestra 

12:45 

L 

Northwestern 

12*45 

N Earl Roth’s Or¬ 



Ohio Farmer 


chestra 

1:00 

N 

News — Mr. & 

12:55 

N News 



Mrs. Reporter 

1:00 

L Nocturne 

1:15 

N 

Luncheon With 

1:15 

L Sign Off 



Lopez 
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1:80 

L 

Service Club 

Iww 

TUESDAY 

1:45 

N 

Time 

John J. Anthony 

Hour 

Key Program 

2:00 

N 

News — Cedric 

6:00 A.M. 

L Here We Are 



Foster 

6:15 

L Farm Facts and 

2:15 

N 

Just Between 


Music 



You and Jane 

6:30 

L Farm Facts and 



Cowl 


Music (con¬ 

2:80 

N 

Queen for a Day 


cluded) 

2:45 

N 

Queen for a Day 

6:45 

L Parade March 



(concluded) 

7:00 

L News 

8:00 

N 

News — Alex¬ 

7:15 

L Consolidated 



ander Griffin 


School Bulle¬ 

8:15 

N 

Victory Matinee 


tins 

3:30 

N 

The Smoothies 

7:30 

L Rise ’N Shine 

3:45 

L 

Adult Education 
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1457 


TUESDAY (continued) 


Hour 

Key 

Program 

4:00 P.M. 

N 

Erskine Johnson 
In Hollywood 

4:15 

N 

The Johnson 
Family — Jim¬ 
mie Scriber 

4:80 

L 

Tea Dance 

4:45 

L 

Club Time 

5:00 

N 

Here’s Howe — 
Pete Howe 

5:15 

N 

Super Man — 
Drama 

5:80 

N 

Captain Mid¬ 
night — 

Drama 

5:45 

N 

Tom Mix 
Straight Shoot¬ 
ers 

6:00 

L 

News And 

Sports— Local 

6:15 

L 

Dinner Music 

6:80 

L 

Dinner Music 
(concluded) 

6:45 

L 

Our Schools 

7:00 

N 

Fulton Lewis, Jr. 
—Commentator 

7:15 

N 

Korn Kobblers 
Orchestra 

7:80 

N 

News — Arthur 
Hale 

7:45 

N 

In Sides of 
Sports 

8:00 

L 

Lima Business 
Man’s Forum 

8:15 

L 

T.ima Business 
Man’s Forum 

8:80 

N 

(concluded) 
Adventures of 
the Falcon — 
Drama 

8:45 

N 

Adventures of 
the Falcon 
(concluded) 

9:00 

N 

News — Gabriel 
Heatter 

9:15 

N 

Beal Stories 
From Real Life 

9:80 

N 

American Forum 
Of the Air — 
S. T. Granik 

9:45 

N 

American Forum 
Of the Air 
(continued) 

10:00 

N 

American Forum 


Of the Air 
(concluded) 


9:45 

L 

Lima Homemaker 

10:15 

N 

Overseas Report 

10:30 

L 

Dance Time 

10:45 

L 

News — Local 

11:00 

N 

News — National 

11:15 

N 

Orrin Tucker’s 
Orchestra 

11:80 

L 

Thought for To¬ 
morrow 

11:45 

N 

Charlie Spivik’s 
Orchestra 

11:55 

N 

News — 

12:00 Midn’tN 

Denny Strong’s 
Orchestra 

12:15 

N 

Denny Strong’s 
Orchestra 
(concluded) 

12:30 

N 

Emil Petti’s 
Orchestra 

12:45 

N 

Emil Petti’s Or¬ 
chestra (con¬ 
cluded) 

12:55 

N 

News 

1:00 

L 

Nocturne 

1:15 

L 

Sign Off 
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WEDNESDAY 

Hour 

Key 

Program 

6:00 AJI. L 

Here We Are 

6:15 

L 

Farm Facts and 
Music 

6:80 

L 

Farm Facts and 
Music (con¬ 
cluded) 

6:45 

L 

Parade March 

7:00 

L 

News 

7:15 

L 

Consolidated 
School Bulle¬ 
tins 

7:30 

L 

Rise ’N Shine 

7:45 

L 

Morning Devo¬ 
tion 

8:00 

L 

News 

8:15 

L 

Rise ’N Shine 


« 

(continued) 

8:30 

L 

Rise ’N Shine 
(continued) 

8:45 

L 

Rise ’N Shine 
(concluded) 

9:00 

N 

News — Frazier 
Hunt 

9:15 

N 

Shady Valley 
Folks 

9:30 

N 

Shady Valley 
Folks (con¬ 
cluded) 
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10:00 

N 

News For Wom¬ 

10:15 

L 

en — Ken 
Powell 

Morning Shop- 

10:30 

N 

per 

Fun With Music 

10:45 

N 

Fun With Music 

11:00 

N 

(concluded) 

News — Cecil 

11:15 

N 

Brown 

Elsa Maxwell’s 

11:30 

N 

Party Line 
Take It Easy 

11:45 

N 

Time 

Letters to Lind- 

12:00 noon 

N 

lahr 

News — William 

12:15 

N 

Lang 

Songs by Morton 

12:30 

L 

Downey 

News — Local 

12:45 

L 

Northwestern 

1:00 

N 

Ohio Farmer 
News — Mr. & 

1:15 

N 

Mrs. Reporter 
Luncheon With 

1:30 

L 

Lopez 

Service Club 

1:45 

N 

Time 

John J. Anthony 

2:00 

N 

News — Cedric 

2:15 

N 

Foster 

Just Between 

2:30 

N 

You and Jane 
Cowl 

Queen For A 

2:45 

N 

Day 

Queen For A 

3:00 

N 

Day (con¬ 
cluded) 

News — Alexan¬ 

3:15 

N 

der Griffin 
Victory Matinee 

3:30 

N 

The Smoothies 

3:45 

L 

Adult Education 

1459 

WEDNESDAY (continued) 

Hour 

Key 

Program 

4:00 P.M. 

N 

Erskine Johnson 

4:15 

N 

In Hollywood 
The Johnson 

4:30 

L 

Family — Jim¬ 
mie Scriber 

Tea Time 

4:45 

L 

Club Time 

5:00 

N 

Here’s Howe — 


Pete Howe 


5:15 

N 

Super Man — 



Drama 

5:30 

N 

Captain Mid¬ 

5:45 


night — Drama 

N 

Tom Mix ! 

6:00 


Straight Shoot¬ 
ers 

L 

News And 

6:15 


Sports —• Local 

L 

Dinner Music 

6:30 

L 

Dinner Music 

6:45 


(concluded) 

L 

Our Schools 

7:00 

N 

Fulton Lewis, Jr. 



—Commentator 

7:15 

N 

Korn Kobbler’s 



Orchestra 

7:30 

N 

News — Frank 

7:45 


Singser 

N 

In Sides of 

8:00 


Sports 

L 

Lima Student 
Forum 

8:15 

L 

Lima Student 

8:30 


Forum (con¬ 
cluded) 

N 

Fresh-Up Show 

8:45 


—Bert Wheeler 

N 

Fresh-Up Show 
—Bert Wheeler 



(concluded) 

9:00 

N 

News — Gabriel 



Heatter 

9:15 

N 

Real Stories 



From Real 

Life 

9:30 

N 

Spot Light 
Bands 

9:45 

N 

Spot Light 



Bands (con¬ 
cluded) 

10:00 

N 

Ralph Slater— 



Hypnotist 

10:15 

N 

Ralph Slater — 



(concluded) 

10:30 

L 

Dance Time 

10:45 

L 

News — Local 

11:00 

N 

News — National 

11:15 

N 

Earl Roth’s Or¬ 



chestra 

11:80 

L 

Thought For 



Tomorrow 

11:45 

N 

Orrin Tucker’s 



Orchestra 

11:55 

N 

News — 


12:00 Midn’tN Eddie Oliver’s 
Orchestra 

12:15 N Eddie Oliver’s 

Orchestra 
(concluded) 



72 A 


12:80 

N 

Henry King’s 
Orchestra 

12:45 

N 

Henry’s King’s 
Orchestra 
(concluded) 

12:55 

N 

News 

1:00 

L 

Nocturne 

1:15 

L 

Sign Off 
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THURSDAY 

Hour 

Key 

Program 

6:00 AM. 

L 

Here We Are 

6:15 

L 

Farm Facts and 
Music 

6:80 

L 

Farm Facts And 
Music (con¬ 
cluded) 

6:45 

L 

Parade March 

7:00 

L 

News 

7:15 

L 

Consolidated 
School Bulle¬ 
tins 

7:80 

L 

Rise ’N Shine 

7:45 

L 

Morning Devo¬ 
tion 

8:00 

L 

News 

8:15 

L 

Rise 'N Shine 
(continued) 

8:80 

L 

Rise ’N Shine 
(continued) 

8:45 

L 

Rise *N Shine 
(concluded) 

9:00 

N 

News — Frazier 
Hunt 

9:15 

N 

Shady Valley 
Folks 

9:30 

N 

Shady Valley 


" 

Folks (con- 
. eluded) 

9:45 

I. 

T.imft Homemaker 

10:00 

N 

News For Wom¬ 
en — Ken 
Powell 

10:15 

L 

Morning Shopper 

10:80 

N 

Fun With Music 

10:45 

N 

Fun With Music 

• 


(conduded) 

11:00 

N 

News — Cedi 
Brown 

11:15 

N 

Elsa Maxwell’s 
Party Line 

11:30 

N 

Take It Easy 
Time 

11:45 

N 

Letters to Lind- 
lahr 

12:00 noon 

N 

News — William 


Lang 


12:15 

N 

Songs by Mor¬ 
ton Downey 

12:80 

L 

News — Local 

12:45 

L 

Northwestern 
Ohio Farmer 

1:00 

N 

News — Mr. & 
Mrs. Reporter 

1:15 

N 

Luncheon With 
Lopez 

1:80 

L 

Service Club 

Time 

1:45 

N 

John J. Anthony 

2:00 

N 

News — Cedric 
Foster 

2:15 

N 

Just Between 

You and Jane 
Cowl 

2:80 

N 

Queen For A 
Day 

Queen For A 

Day (con¬ 
duded) 

2:45 

N 

3:00 

N 

News — Alex¬ 
ander Griffin 

8:15 

N 

Victory Matinee 

3:30 

N 

The Smoothies 

3:45 

L 

Adult Education 

1461 

THURSDAY (continued) 

Hour 

Key 

Program 

4:00 P.M. 

N 

Erskine Johnsson 
In Hollywood 

4:15 

N 

The Johnson 
Family — Jim¬ 
mie Scriber 

4:80 

L 

Tea Dance 

4:45 

L 

Club Time 

5:00 

N 

Here’s Howe — 
Pete Howe 

5:15 

N 

Super Man — 
Drama 

5:30 

N 

Captain Midnight 
— Drama 

5:45 

N 

Tom Mix 

Straight Shoot¬ 
ers 

6:00 

L 

News And Sports 
— Local 

6:15 

L 

Dinner Music 

6:30 

L 

Dinner Music 
(conduded) 

6:45 

L 

Our Schools 

7:00 

N 

Fulton Lewis, 

Jr. — Com¬ 
mentator 
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7:15 

N 

Korn Kobblers 
Orchestra 

7:30 

N 

News — Arthur 
Hale 

7:45 

N 

In Sides of 
Sports 

8:00 

L 

Lima Farm 
Forum 

8:15 

L 

Lima Farm 
Forum (con¬ 
cluded 

8:30 

N 

Rogues Gallery 
— Dick Powell 

8:45 

N 

Rogues Gallery 
(concluded) 

9:00 

N 

News — Gabriel 
Heatter 

9:15 

N 

Real Stories 
From Real Life 

9:30 

N 

Treasure Hour 
Of Song 

9:45 

N 

Treasure Hour 
Of Song (con¬ 
cluded) 

10:00 

N 

You And The 
News 

10:15 

N 

You And The 
News (con¬ 
cluded) 

10:30 

L 

Dance Time 

10:45 

L 

News — Local 

11:00 

N 

News — National 

11:15 

N 

Orrin Tucker’s 
Orchestra 

11:30 

L 

Thought For 
Tomorrow 

11:45 

N 

Guy Lombardo’s 
Orchestra 

11:55 

N 

News — 

12:00 Midn’tN 

Harry Cool’s 
Orchestra 

12:15 

N 

Harry Cool’s 
(concluded) 

12:30 

N 

Jimmv Dorsey’s 
O'vhcstra 

12:45 

N 

Jimmy Dorsey’s 
(conceded) 

12:55 

N 

News 

1:00 

L 

Nocturne 

1:15 

1462 

L Sign Off 

FRIDAY 

Hour 

Key 

Program 

6:00 A.M. 

L 

Here We Are 

6:15 

L 

Farm Facts And 


Music 


6:80 

L 

Farm Facts And 
Music (con¬ 
cluded) 

6:45 

L 

Parade March 

7:00 

L 

News 

7:15 

L 

Consolidated 
School Bulle¬ 
tins 

7:30 

L 

Rise ’N Shine 

7:45 

L 

Morning Devotion 

8:00 

L 

News 

8:15 

L 

Rise ’N Shine 
(continued) 

8:30 

L 

Rise ’N Shine 
(continued) 

8:45 

L 

Rise ’N Shine 
(concluded) 

9:00 

N 

News — Frazier 
Hunt 

9:15 

N 

Shady Valley 
Folks 

9:30 

N 

Shady Valley 
Folks (con- 
duded) 

9:45 

L 

Lima Homemaker 

10:00 

N 

News For Wom¬ 
en — Ken 
Powell 

10:15 

L 

Morning Shopper 

10:30 

N 

Fun With Music 

10:45 

N 

Fun With Music 
(conduded) 

11:00 

N 

News — Cedi 
Brown 

11:15 

N 

Elsa Maxwell’s 
Party Line 

11:30 

N 

Take It Easy 
Time 

11:45 

N 

Letters to Lind- 
lahr 

12:00 noon 

N 

News — William 
Lang 

12:15 

N 

Songs by Morton 
Downey j 

12:30 

L 

News — Local 

12:45 

L 

Northwestern 

Ohio Farmer 

1:00 

N 

News — Mr. & 
Mrs. Reporter 

1:15 

N 

Luncheon With 
Lopez 

1:30 

L 

Service Club 

Time 

1:45 

N 

John J. Anthony 

2:00 

N 

News — Cedric 
Foster 

2:15 

N 

Just Between 

You and Jane 


Cowl 
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2:30 

N 

Queen For A 
Day 

Queen For A 

2:45 

N 

3:00 

N 

Day (con¬ 
cluded) 

News — Alex¬ 

3:15 

N 

ander Griffin 
Victory Matinee 

3:30 

N 

The Smoothies 

3:45 

L 

Adult Education 

1463 

FRIDAY 

(continued) 

Hour 

Key 

Program 

4:00 P.M. 

N 

Erskine Johnson 

4:15 

N 

In Hollywood 
The Johnson 

4:30 

L 

Family — Jim¬ 
mie Scriber 

Tea Time 

4:45 

L 

Club Time 

5:00 

N 

Here’s Howe — 

5:15 

N 

Pete Howe 
Super Man — 

5:30 

N 

Drama 

Captain Midnight 

5:45 

N 

— Drama 

Tom Mix 

6:00 

L 

Straight Shoot¬ 
ers 

News And Sports 

6:15 

L 

— Local 

Dinner Music 

6:30 

L 

Dinner Music 

6:45 

L 

(concluded) 

Our Schools 

7:00 

N 

Fulton Lewis, Jr. 

7:15 

N 

—Commentator 
Korn Kobbler’s 

7:30 

N 

Orchestra 

News — Frank 

7:45 

N 

Singser 

In Sides of 

8:00 

L 

Sports 

Lima Industrial 

8:15 

L 

Forum 

Lima Industrial 

8:30 

N 

Forum (con¬ 
cluded) 

Freedom of Op¬ 

8:45 

N 

portunity — 
Drama 

Freedom of 

9:00 

N 

Opportunity 
(concluded) 
News — Gabriel 


Heatter 


9:15 

N 

Real Stories 
From Real Life 

9:80 

N 

Spot Light Bands 

9:45 

N 

Spot Light Bands 
(concluded) 

10:00 

N 

So You Think 
You Know 
Music 

10:15 

N 

So You Think 
You Know 
Music (con¬ 
cluded) 

10:30 

L 

Dance Time 

10:45 

L 

News — Local 

11:00 

N 

News — National 

11:15 

N 

George Sterney’s 
Orchestra 

11:30 

L 

Thought For To¬ 
morrow 

11:45 

N 

Emil Coleman’s 
Orchestra 

11:55 

N 

News 

12:00 Midn’tN 

Emil Petti’s Or¬ 
chestra 

12:15 

N 

Emil Petti’s Or¬ 
chestra (con¬ 
cluded 

12:30 

N 

Tommy Tucker’s 
Orchestra 

12:45 

N 

George Barry’s 
Orchestra 

12:55 

N 

News 

1:00 

L 

Nocturne 

1:15 

1464 

L Sign Off 

SATURDAY 

Hour 

Key 

Program 

6:00 A.M. 

. L 

Here We Are 

6:15 

L 

Farm Facts And 
Music 

6:30 

L 

Farm Facts And 
Music (con¬ 
cluded) 

6:45 

L 

Parade March 

7:00 

L 

News 

7:15 

L 

Youth Activities 
Bulletins 

7:30 

L 

Rise ’N Shine 

7:45 

L 

Morning Devotion 

8:00 

L 

News 

8:15 

L 

Rise ’N Shine 
(continued) 

8:30 

L 

Rise ’N Shine 
(continued) 

8:45 

L 

Rise ’N Shine 
(concluded) 

9:00 

L 

Youth Activities 


Program 
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i 

9:15 L Youth Activities 1465 


Program (con¬ 
cluded) 

9:30 L Hot Licks 

9:45 L Lima Homemaker 

10:00 N This Week In 

Washington — 
Albert Warner 

10:15 N Southern Har- 

monizers 

10:30 L Week-end Bar¬ 

gains 

10:45 L Week-end Bar¬ 

gains (con¬ 
cluded) 

11:00 N News — Billy 

Repaid 

11:15 L Weeks Markets 

11:30 N Hookey Hall — 

Bobby Hookey 

11:45 N Hookey Hall — 

Bobby Hookey 
(conduded) 

12:00 noon N House of Mys¬ 

tery — Drama 

12:15 N House of Mys¬ 

tery — (con¬ 
duded) 

12:30 L News — Local 

12:45 L Northwestern 

Ohio Farmer 

1:00 N Opry House 

1:15 N Opry House 

(continued) 

1:30 N Opry House 

(continued) 

1:45 N Opry House 

(conduded) 

2:00 N Hal Aloma’s 

Orchestra 

2:15 N Hal Aloma’s 

Orchestra 
(conduded) 

2:30 N George Stemey’s 

Orchestra 

2:45 N George Stemey’s 

Orchestra 
(conduded) 

3:00 L Safety Program 

3:15 L South American 

Rhythms 

3:30 N Dance Orchestra 

8:45 N Dance Orchestra 

(concluded) 


SATURDAY (continued) 
Hour Key Program 
4:00 P.M. L With Civic 
Groups 

4:15 L With Civic; 

Groups (con¬ 
duded) r 
4:30 L Dude Land 

Bands 

4:45 L Tour Time 

5:00 N Tommy Tucker’s 

Orchestra 

5:15 N Sports Parade 

5:30 N Sports Parade 

(conduded) 

5:45 N To Be An¬ 

nounced 

6:00 L News And Sports 

— Local ; 

6:15 L Dinner Music 

6:80 N Hawaii Calls 

6:45 N Hawaii Calls 

(conduded) 
7:00 L Square Dance 

Time 

7:15 L Square Dance 

Time (con¬ 
duded) i 

7:30 N News — Arthur 

Hale 

7:45 N All American 

Sports — Tom 
Harmon 

8:00 N The Whisper 

Man — Drama 
8:15 N The Whisper 

Man — (con¬ 
duded) 

8:30 N Let’s Finish the 

Job — Drama 
8:45 N Let’s Finish! the 

Job — (con¬ 
duded) 

9:00 N Leave It To The 

Girls 

9:15 N Leave It To ; The 

Girls (con¬ 
duded) 

9:30 N Break The Bank 

9:45 N Break The Bank 

(conduded) 
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10:00 

N 

Chicago Theatre 

11:45 

N 

Charlie Spivak’s 



Of The Air 



Orchestra 

10:15 

N 

Chicago Theatre 



(concluded) 



Of The Air 

11:55 

N 

News 



(continued) 

12:00 Midn’tN 

Benny Strong’s 

10:30 

N 

Chicago Theatre 



Orchestra 



Of The Air 

12:15 

N 

Benny Strong’s 



(continued) 



Orchestra 

10:45 

N 

Chicago Theatre 



(concluded) 



Of The Air 

12:30 

N 

Eddie Oliver’s 



(concluded) 



Orchestra 

11:00 

N 

Art Mooney’s 

12:45 

N 

Eddie Oliver’s 



Orchestra 



Orchestra 

11:15 

N 

Art Mooney’s 



(concluded) 



Orchestra 

12:55 

N 

News 



(concluded) 

1:00 

L 

Nocturne 

11:30 

N 

Charlie Spivak’s 

1:15 

L 

Sign Off 



Orchestra 




1470 




Docket 7357 


Exhibit No. 5 

Northwestern Ohio Broadcasting Corporation 
Lima, Ohio 

PROGRAM ANALYSIS 


(Expressed in Percentages) 





All 

Total 


8 a.m. 

6 p.m. 

other 

all 


6 p.m. 

11 p.m. 

hours 

hours 

Network commercial (NC) 

47.5 

55.0 

00.0 

37.50 

Network sustaining (NS) 

22.5 

5.0 

45.0 

23.75 

Recorded commercial (RC) 

10.0 

00.0 

25.0 

11.00 

Recorded sustaining (RS) 

00.0 

15.0 

00.0 

6.50 

Wire commercial (WC) 

5.0 

5.0 

5.0 

2.25 

Wire sustaining (WS) 

00.0 

00.0 

00.0 

0.00 

Live commercial (LC) 

10.0 

5.0 

17.0 

10.00 

Live sustaining (LS) 

5.0 

15.0 

8.0 

9.00 

Total 

100.0 

100.0 

100.0 

100.00 


No. of Spot Announcements (SA) Not determinable at 
this time. 

No. of Sustaining Public Service Announcements (PSA) 
Not determinable at this time. Will be used to aug¬ 
ment public service programs. 
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1479 Northwestern Ohio Broadcasting Corporation j 

Lima, Ohio 
Exhibit No. 14 
Docket No. 7357 

COUNTIES WITHIN DAY 0.5 MV/M CONTOUR 

Approximate 


percentage 


of area 
covered 

County daytime 

Ohio (1) 

Allen _ 100% 

Auglaise _ 100% 

Hardin _ 95% 

Henry_ 100% 

Logan _ 90% 

Mercer _ 95% 

Putnam _ 100% 

Totals_ 

Hancock _ 95% 

Shelby_ 75% 

Defiance _ 75% 

Paulding - 75% 

Williams _ 30% 

Wood- 50% 

Darke _ 25% 

Fulton_ 25% 

Union _ 25% 

Wyandot - 25% 

Lucas_ 12.5% 

Van Wert _ 98% 

Champaign _ 5% 

Indiana 

Adams - 25% 


Total Percent 


population 

Rural 

urban 

in county 

population 

population 

(2) 

(2) 

(2) 

73,303 

25,506 

65.2% 

28,037 

27,061 

17,280 

38.4% 

19,468 

28.1% 

22,756 

17,931 

21.2% 

29,624 

19,816 

33.1% 

26,256 

21,415 

18.4% 

25,016 

25,016 

j 

232,053 

40,793 

146,432 

18,432 

54.8% 

26,071 

16,281 

37.0% 

24,367 

12,074 

50.4% 

15,527 

15,527 


25,510 

16,403 

35.7% 

51,796 

38,533 

25;6% 

38,831 

31,086 

19.9% 

23,626 

20,610 

12.8% 

20,012 

15,975 

20-2% 

19,218 

12,327 

35.9% 

344,333 

57,301 

83.4% 

26,759 

25,258 

14,872 

44 A% 

16,923 

33.0% 

21,254 

15,393 

27.6% 


Sources of Data 

(1) Analysis of Engineering Exhibits. 

(2) Bureau of the Census, 1940 “Population-First Series” Table 3. 
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1488 Northwestern Ohio Broadcasting Corporation 

Lima, Ohio 

1150 KC, 1 KW, UNLIMITED TIME 
Exhibit No. 15, page 14 
Estimate of Area Within Selected Contours 


Contour Day Night 

500 mv/m .47 sq. mi. .47 sq. mi. 

250 1.45 1.45 

25 70 70 

5.0 620 570 

4.7 (1) ...... 640 

4.0 (2) ...... 760 

2.0 1,650 

0.5 (3) 5,800 


(1) Present interference-free, night. 

(2) Normally protected, night. 

(3) Normally protected, day. 







f f 
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1499 Northwestern Ohio Broadcasting Corporation 

Lima, Ohio 

1150 KC, 1 KW, UNLIMITED TIME 

i 

Exhibit No. 15, page 15 

Estimate of Population Within Selected Contours 


Contour 

Day 

Night 

500 mv/m 

47 

47! 

250 

280 

280 

25 

50,000 

50,000 

5.0 

86,000 

77,000: 

4.7 (1) 


80,000 

4.0 (2) 


89,000 

2.0 

141,000 


0.5 (3) 

310,000 


(1) Present interference-free, night. 


(2) Normally protected, night. 

i 

i 

(3) Normally protected, day. 


1500 

Exhibit No. 1 
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Docket No. 7621 



Proposed Public Service Programs 
Sky Way Broadcasting Corporation 
Book Review 

\ 

The possibility of conducting a book review has been discussed with 
Mr. E. W. Kastner, Vice President of Capital University, and Miss 
Blanche Roberts, Assistant Librarian, Carnegie Public Library. Both 
have expressed interest and a willingness to cooperate in the presenta¬ 
tion of such a regular program on a sustaining basis. 

Children’s Program 

Applicant has offered at least by-weekly time on a sustaining basis 
for the presentation of drama and music designed for children to the 
following: Mrs. Cora Bailey, Franklin County Librarian’s Council; 
Miss Alice McKee, Charter Story League; Miss Ruth Deeds, Women’s 
Music Club. 


Current Problems 

Through Mr. James M. Hengst, President of the Columbus Bar Asso¬ 
ciation, time has been offered for a monthly sustaining program for 
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discussion of timely legal and governmental problems of general inter¬ 
est; Emphasis will be placed upon such problems as legal aid and 
family welfare services. 

Farm 

A representative of the applicant has discussed with Mr. J. E. Whon- 
settler, county farm agent, the broadcast of a weekly sustaining pro- 
grain covering programs relating to local agriculture, including the 
activities of 4-H clubs. Discussions have also taken place with Mr. J. E. 
Fichter, President of the Ohio State Grange, and Mr. Ralph Howard, 
Director of Division Vocational Agriculture, State Department of 
Education. 


Labor - Management 

Applicant has discussed with Fred Thomas, Public Relations Direc¬ 
tor, Ohio CIO Council, M. Paul J. McCarthy Sr. of the AF of L, and 
Delmar G. Starkey, Secretary of the Chamber of Commerce, the possi¬ 
bility of a regular sustaining program on labor-management ana has 
received assurance that all of these parties are interested and will 
cooperate. 

1501 


League of Women Voters 

The League of Women Voters, through its President, Mrs. Allen 
Helms, has expressed interest in a sustaining program which will be 
made available and used by the League for timely discussion of citizen 
action in the public interest. 

Local Talent 

Regular weekly sustaining programs during the evening hours will 
be scheduled for local amateur musical and dramatic talent. An annual 
scholarship, to be awarded by recognized leaders in the community in 
their respective fields, will be contributed by the station to the most out¬ 
standing amateur student. Mr. E. W. Kastner of Capital University, 
Mrs. Teressa Romey of the Saturday Music Club, and Mrs. Arthur 
Kremm, President, Clintonville Music Study Club, Mrs. Ruth Deeds of 
the Women’s Music Club, have expressed their interest and willingness 
to cooperate. 


Music and Art 

Time has been offered to Mr. Lee H. B. Malone, Director of the 
Columbus Gallery of Fine Arts, Mr. E. W. Kastner of Capital Univer¬ 
sity, and Ruth Deeds of the Women’s Music Club, for participation on a 
sustaining basis in a program devoted to the appreciation of fine arts. 
Each of tiie organizations has been contacted and desire to cooperate in 
the production of the proposed weekly 15-minute program. 


Religion 

A religious devotional program on a sustaining basis will be broad¬ 
cast for 15-minutes each week day. On Sunday a 45-minute program 
will be rotated among the religious leaders of the Protestant, Jewish, 
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and Catholic faiths. All of these programs will be broadcast during the 
morning hours. Dr. Donald Timerman, of the Franklin County Council 
of Churches, Dr. B. F. Lamb, of the City Council of Churches, Monsignor 
Joseph R. Casey, Secretary to Bishop Michael J. Ready of the Catholic 
Church, and Rabbi Samuel M. Gup of Temple Israel, have been inter¬ 
viewed and have expressed a desire and willingness to cooperate in these 
broadcasts. 

Round Table Forum 

j 

Capital University, through Mr. E. W. Kastner, its Vice President, 
has agreed to cooperate and help produce, on a sustaining basis, a 
weekly half-hour round table discussion during evening hours of cur¬ 
rent international, national, and local problems. 

1502 


Schools 

A weekly sustaining program will afford opportunity to representa¬ 
tives of public schools to discuss problems which confront them. George 
C. Berry, County Superintendent of Schools, Mr. George Raudebusch, 
City Superintendent of Schools, Dr. Clyde Hissong, State Superintendent 
of Schools, and Mrs. Russell Moore, President of the County Parent 
Teachers Association Council, have indicated willingness to cooperate 
in the broadcast of such programs. 

Service Clubs 

- i 

Service clubs in Columbus will be afforded an opportunity for the 
broadcast of talks by prominent speakers. These broadcasts will be on a 
sustaining basis and rotated among the various dubs. Offer of this 
service has been made to Jack Miller, Secretary of the Kiwanis Club, 
Mr. Robert L. Barton, President of the Lions Club, and J. T. Edwards, 
President of the Mercator Club. Interest and a desire to cooperate have 
been expressed by all. 

Veterans 

Sustaining time has been offered to various veteran organizations and 
opportunity will be given other responsible veteran organizations. In¬ 
terest has been expressed and cooperation promised for the presentation 
of a weekly sustaining program by Mr. Edwin Tuttle, Commander of 
the Amvets, Kenneth Little, Commander of the Disabled Veterans Or¬ 
ganization, Mr. Harold R. Johnson, Public Relations Division of the 
Veterans Administration, Mr. John Torr, Commander of the Veterans 
of Foreign Wars, and John L. Craig, State Director of U. S. Employ¬ 
ment Service. 


Youth 

Heads of various youth organizations, namely. Miss Irene Riley, 
Executive Director of the YWCA, Miss Kay Kauffman, Executive Direc¬ 
tor of the Girl Scouts, Mr. Leon Roy, President of the Boy Scout Coun¬ 
cil, Mr. J. T. Edwards of the Red Shield Boy's Club of the Salvation 
Army, and in addition Judge C. W. Rose of the Juvenile Center (Court 
of Domestic Relations) have each indicated a desire for and a willing¬ 
ness to cooperate with applicant in broadcast of a weekly sustaining 
program devoted to the problems of youth. 
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Public Safety and Sanitation 

Weekly time has been offered on a sustaining basis to Mr. A. W. 
Raymond of the Columbus Automobile Club and City Safety Director 
C. C. Cole, for use in conducting a safety campaign. 

Public Welfare 

A representative of the applicant has offered sustaining time for a 
regular program dealing with public welfare problems to Mr. Alfred L. 
Baron, Director, Red Cross, Miss Pauline Smith, Public Relations Direc¬ 
tor of Community Chest Fund and Council of Social Agencies, and 
Judge Henry J. Robison, Chief, State Division of Social Administration, 
and Brigadier Charles Mehling of the Salvation Army. 

* • • • 


1492 Northwestern Ohio Broadcasting Corporation 

Lima, Ohio 

1150 KC. 1 KW. Unlimited Time 
Analysis of Existing Services 


Rural Day Service 


Station 

Percent 

Station 

Percent 

WJR 

100 

WING 

18 

WLW 

100 

WHIO 

16 

WKRC 

88 

WTOD 

8 

wowo 

66 

WTOL 

6 

WOSU 

61 

WHAS 

7 

WFIN 

51 

WMRN 

4 

WHKC 

50 

WBNS 

3 

WLOK 

46 

WCKY 

1 

WKZO 

44 

WGL 

1 

WSPD 

29 

WIZE 

1 

WTAM 

25 

WXYZ 

1 


2 Millivolt Per Meter Day Service 


Station 

Percent 

Station 

Percent 

WLW 

90 

WFIN 

18 

WJR 

43 

WOSU 

1 

WLOK 

42 

WOWO 

1 
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1493 Analysis of Existing Services (Continued) i 

Interference Free Night Service . 

Station Percent Contour mv/m Remarks 

WJR 100 1.14 Inner boundary rapid fade area 

WOWO 92 .54 Co-channel interference-free contour 

WLW 65 2.74 Inner boundary rapid fade area 

WLOK 45 4.0 Normally protected night contour for 

Class IV station 
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1533 Figure 12 

Tabulation of Area and Population Analysis 
Proposed New Station 


Contour 

Columbus, Ohio 

Daytime Operation 
Population 

i 

Area (sq. mi.) 

500 mv/m 

*258 ( 68 houses) 

\ 

250 mv/m 

*654 (172 houses) 

j 

25 mv/m 

363,665 


5 mv/m 

457,637 

i 

2 mv/m 

658,893 

i 

0.5 mv/m 

1,083,489 

13,425.6 

Contour 

Nighttime Operation 

Population 

1 

i 

Area (sq. mi.) 

500 mv/m 

• 46 (12 houses) 

i 

250 mv/m 

*152 (40 houses) 

! 

25 mv/m 

338,171 

. ! 

10 mv/m 

365,895 

1 

9.23 mv/m 

366,809 

286.6 

6.31 mv/m 

379,997 

446^9 

5 mv/m 

386,363 


4 mv/m 

400,462 

716;8 

2.5 mv/m 

451,709 

i 

Note (•): Population within blanket contour based on 


house count and the assumption of 3.8 people 
per residence. 


I 
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1559 


6:00 A.M. 
6:15 
6:45 
7:00 
7:05 
8:00 
8:15 
8:80 
8:45 
9:00 
9:05 
9:15 
9:30 
9:45 
10:00 
10:05 
10:15 
10:30 
10:45 
11:00 
11:10 
11:15 
11:30 
11:45 
12:00 N. 
12:15 P.M. 
12:45 
1:15 
1:30 
1:45 
2:00 
2:05 
2:30 
2:45 
3:00 
3:15 
4:00 
4:05 
4:15 
4:45 
5:00 
5:10 
5:30 
6:00 
6:15 
6:30 
6:45 
7:00 
7:15 
7:30 
7:45 


Exhibit No. 9 

Sky Way Broadcasting Corporation 
Columbus, Ohio 

Proposed Typical Week Day Schedide 

News 

Farmers’ Daily Almanac 
Market Reports 
News 

Over the Coffee Cup 
Local News 
Sing with Bing 
Band of the Day 
We, the Women 
News 

Tunes of the Day 
Morning Devotions 
Master Singers 
Three Sons Trio 
News 

Program Resume 
Hits of the Day 
Kitchen Klatter 
The Twinklers 
News 

Bulletin Board 
Songs of the Islands 
Symphony of Melody 
His Majesty, The Baby 
News 

Ohio Farm News & Market Reports 

Service Club Program 

Luncheon at the Deshler 

Today’s Musicale 

Book Review 

News 

Melody Parade 

Bus Reporter 

Mystery Tune 

Behind the World News 

1150 Club 

News 

Your Health 
High School Time 
Rural Round Up 
News 

South American Way 
Jive Time 
News of The World 
Show Time 

High Lights of Sports 
Dinner Music 
Columbus Evening Edition 
Waltz Time 
Airport Reporter 
Memorable Music 


(WS) 

(LC) 

(LS) 

(WC) 

(RC) 

(LC) 

(RC) 

(RC) 

(LC) 

(WS) 

(RC) 

(LS) 

(RC) 

(RC) 

(WS) 

(LS) 


(LC) 

(LC) 

(LC) 

(LS) 

(RC) 

(RC) 

(LC) 

(LC) 

(LS) 

(LS) 

(LC) 

(RC) 

(LS) 

(WS) 

(RS) 

m 

(WC) 

(RC) 

(WS) 

(LS) 

(LS) 

$c> 

(RC) 

(RC) 

(WC) 

(RC) 

(LC) 

(RC) 

(LC) 

(RC) 

(LC) 

(RC) 
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8:00 

8:15 

8:30 

8:45 

9:00 

9:05 

9:15 

9:30 

10:00 

10:15 

1560 


Between the Lines 
Sinatra Sings 
Man About Town 
Concert Hall of the Air 
News 

Flashes of Life 
Local Amateur Musical 
Symphony in Review 
Evening News 
Veterans’ Program 


10:30 

10:45 

11:00 

11:10 

11:30 

12:00 

12:05 


P.M. Music of Manhattan 
Special Events 
News of the Day 
Memory Lane 
1150 Club Ball Room 
M. News 

Sign Off 

Total Sustaining Time: 350 minutes (82.3%) 
Total Commercial Time: 735 minutes (67.7%) 


(WC) 

(RC) 

(LC) 

(RC) 

(WC) 

(WC) 

(LS) 

!(RS) 

(LC) 

(LS) 


(RC) 
j (LS) 
(WC) 
(RS) 
(RS) 
(WS) 


i 


1561 Exhibit No. 10 

Program Plans of 
Sky Way Broadcasting Corporation 

The Stockholders of the Sky Way Broadcasting Corporation at a 
meeting on March 2, 1946 called for that purpose, after thorough dis¬ 
cussion, unanimously adopted the following program policy: 

The Sky Way Broadcasting Corporation proposed to provide to the 
community of Columbus, Ohio, a broadcast service which will meet the 
needs of the people residing in the vicinity. Every effort will be made 
to have local talent and local interests fully represented in order to 
carry out this plan. 

Programming must necessarily be adapted to particular events, 
times and local conditions. Accordingly, the exact programs that will 
be presented cannot be foretold but the program structure will be molded 
in accordance with the current problems and interests of the people. 
For this reason, the following outline does not represent a detailed 
breakdown of each program that will be carried during the week. 

i 

Civic and Governmental Programs 

There are many opportunities for rendering service to the community 
by presenting discussions of interest from a civic and governmental 
standpoint. The following are some of the program types that will be 
presented: 

1. The Mayor, city coundlmen, and other public officials will be given 
an opportunity to present their view on current problems facing 
the administration. Listeners will be requested to submit ques¬ 
tions and public officials will be called upon to answer them. 

2. National, state and local sanitary, health, police and fire officials 
will be asked to present programs relating to health and safety 
measures. 
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8. Governmental agencies dealing with employment of veterans will 
be requested to supply information regarding employment oppor¬ 
tunities, veterans’ rights under the Soldiers and Sailors Civil Re¬ 
lief Act, Civil Service opportunities and similar related ques¬ 
tions. 

1562 

4. The public has a great interest in the administration of the 
judicial process. Accordingly, qualified attorneys and judges will 
be asked to discuss subjects concerning law enforcement, legal 
rights and the protection of civil rights. 

5. There will be local round-table programs during which various 
points of view on local civic and governmental problems will be 
discussed. 


Charitable and Fraternal Groups 

1. In order to permit philanthropic, fraternal and other civic groups 
to get their messages across to the community and to keep the 
people informed of what they are doing, the following types of 
programs will be carried: The Red Cross, Community Chest, Sal¬ 
vation Army, Humane Society, Society for Aid to the Blind, In¬ 
fantile Paralysis Foundation, and comparable groups will be given 
time to inform the people about the important work that they are 
doing. For example, the blind groups can discuss the rehabilitation 
work that they are performing, point out the skills that blind 
people have acquired, and by so doing provide opportunities for 
these skilled blind workers to obtain jobs and earn their own 
livelihood. The infantile paralysis groups can advise on how to 
recognize infantile paralysis and how to act in connection with such 
recognition. 

2. YWCA, YMCA, Scout groups and other youth clubs will be af¬ 
forded the time to broadcast concerning their work. These pro¬ 
grams would deal with such topics as nature study, hobbies and 
sports, and of course, dub activities. This will not only keep the 
community informed, but will also help these organizations in 
obtaining new membership. 

3. Veterans’ groups, such as American Legion, Veterans of Foreign 
Wars, Amvets and the other new veterans’ groups, will have a 
comparable opportunity to present their views and to explain to 
interested listeners the problems with which they are faced. At 
the present time the redeployment of our veterans is one of the 
most important problems that any community faces. Radio facili¬ 
ties will prove tremendously valuable in assisting the veterans by 

1563 giving them an outlet for presenting their problems to the public, 
discussing possible ways of solving them, and promoting better 
understanding among local citizens. 

Assistance will be given disabled veterans by broadcasting their 
qualifications and helping them locate work for which their dis¬ 
abilities will not be a handicap. 

4 . Groups such as the Rotary Club, Chamber of Commerce, Kiwanis 
Club and other business organizations have a very important mes¬ 
sage to give the community. Speakers representative of these 
organizations will be permitted to present talks on local business 
matters and projects which these organizations are handling. 

5. The activities of women’s organizations play an important part in 
community life. It is proposed to afford these groups time on the 
air. Some of the organizations that will be invited to carry on this 
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work are the League of Women Voters, Business and Professional 
Women’s Clubs, Gardening Clubs, etc. 

Views of minority groups that will be of benefit to the general 
welfare of the community will be presented. 


Educational Broadcasts 


Every effort will be made to co-operate with the school authorities and 
to present broadcasts of an educational nature. Typical programs to 
carry out this purpose are: 

1. Parent-Teacher Associations will have time to discuss school prob¬ 
lems of interest to parents, interview local educators, and present 
talks on projects to improve our educational system. Parents, 
teachers and students will be asked to participate in these discus¬ 


sions. ! 

2. Students from the high schools will be invited to participate in a 
round-table discussion or debate on current subjects which will 
be selected after consultation with the school authorities. This 
will give the students a splendid opportunity to gain experience in 
the field of public discussion and will also enable the parents to 
judge the abilities of their children and the manner in which their 
talents are being developed. 

3. A very valuable source of talent that will be utilized will come 
from the institutions of higher learning of the community. Here, 

too, discussions by the students can prove very valuable. The 
1564 college debate teams, the dramatic society and other campus 
groups will have the opportunity of using the facilities of the pro¬ 
posed radio station. 

4. Farm groups, including 4-H Clubs, will be featured and their ac¬ 
complishments aired. 


Entertainment 

The opportunities for presenting programs of entertainment are limi¬ 
ted only by the ingenuity of management. The standards of entertain¬ 
ment have been measurably improved since the advent of radio broad¬ 
casting and it is hoped to be able to present many interesting and diver¬ 
sified programs of an entertainment value to the community. The fol¬ 
lowing are types of programs that will be presented: 

1. Needless to say, music plays an important part in the daily pro¬ 
gram schedule. Different times of the day call for different types 
of music. In the evening recorded symphonic music will be broad¬ 
cast. This entertainment will be designed to give the audience a 
variety of musical composition types. There will be serious sym¬ 
phonic programs and light operas. Request programs of listeners’ 
favorites will be scheduled at intervals. Music of all centuries will 
be presented since it is felt that all tastes in music should be 
served. This musical entertainment will be presented not only for 
diversion but also for the educational value that it will have. 

2. Popular music is of course a necessary part of a station’s enter¬ 
tainment. The listeners will be asked to indicate their preferences 
and programs will be designed to carry out these preferences. 

3. On Sundays religious music will be featured and wherever possible 
church choirs will be carried. 

There will be dance programs, variety shows, novelty programs, etc. 


4 . 
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Religious Broadcasts 

The importance of religious programs in a balanced schedule is recog¬ 
nized. The local churches will be given an opportunity to present reli¬ 
gious broadcasts, and all sects and creeds represented in the Columbus, 
Ohio area will be treated impartially. 

1565 1. In addition to religious broadcasts on Sunday from the 
churches, during the week there will be Bible Stories and devo¬ 
tional broadcasts. 


News 

1. Radio has proven to be one of the most important media for the 
dissemination of news. It is intended to present a full service of 
international, national and local news, and comments thereon. 
Wire services will be used for international and national news and 
local news will be gathered by the staff. 

2. Sporting events will play an important role. Football, baseball, 
basketball, and other sports of particular interest to the community 
will be featured in season. 

3. Farm news and market quotations on farm products will be 
broadcast 

The foregoing is not intended to be a complete listing of the types of 
programs that will be carried. The need for a well balanced, diversified 
schedule reflecting all facets of community life is recognized and an at¬ 
tempt will be made to carry such programs. As pointed out previously, 
program plans must be flexible ana the effort will be to qdapt programs 
to the tempo of the times. 


1567 Exhibit No. 12 

Docket No . 


Sky Way Broadcasting Corporation 


Program Breakdown 


(Pursuant to Federal Communications Commission’s report of 
March 7, 1946, on public service responsibility of broadcast 
licensees.) 


8 ajn.- 

6 p.m. 

Network commercial (NC) _ 

Network sustaining (NS) _ 

Recorded commercial (RC) 240 
Recorded sustaining (RS) 25 

Wire commercial (WC) 25 

Wire sustaining (WS) 20 

Live commercial (LC) 145 

Live sustaining (LS) 145 

Total 600 

No. of Spot Announcements 
„ „ (SA) 40 

No. of Sustaining Public Service 
Announcements (PSA) 5 


6 p.m.- 

All other 


11 pm. 

hours 

Total 

105 

"55 

400 

30 

50 

105 

45 

15 

85 

0 

20 

40 

75 

30 

250 

45 

15 

205 

300 

185 

1085 

20 

12 

72 

3 

2 

10 


Note: This breakdown is in minutes for a typical week-day. It is 
based upon operations from 6:00 A.M. to 12:05 A.M. 
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1568 Exhibit No. 13 

Docket No . 

Sky Way Broadcasting Corporation 
Columbus, Ohio 


Proposed Typical Sunday Schedule 


8:00 A.M. 

News 

(WS) 

8:15 

Trinity Choir 

(RC) 

8:45 

Listen to Liebert 

(RC) 

9:00 

News 

(WC) 

9:05 

Interlude 

(RC) 

9:15 

Religious Program 

; (ls) 

9:30 

Hymns of the Day 

(RS) 

10:00 

News 

(LC) 

10:05 

Program Resume 

(LS) 

10:15 

Church in the Wildwood 

(RS) 

10:30 

Organ Melodies 

(RC) 

11:00 

News 

(WC) 

11:05 

Local Church Program 

(LS) 

12:00 N. 

News 

;(LC) 

12:15 P.M. 

Deep South Negro Choral Group 

(LS) 

12:45 

Dinner Musicale 

(RC) 

1:00 

News 

(WC) 

1:10 

Bulletin Board 

(LS) 

1:15 

Sunday Symphony 

(RC) 

2:00 

News 

(WS) 

2:05 

Lopez Orchestra 

(RC) 

2:30 

Music of Foreign Lands 

(RC) 

3:00 

Behind the World News 

(WC) 

3:15 

Treasury Salute 

(RS) 

3:30 

Souvenirs of Yesterday 

(RC) 

4:00 

News 

(WC) 

4:10 

Andrews Sisters 

(RC) 

4:30 

Voice of the Army 

(RS) 

4:45 

Roy Rogers Sings 

(RC) 

5:00 

News 

(WC) 

5:05 

Safety Programs 

(LS) 

5:15 

College Revue 

(LS) 

5:30 

Music of Manhattan 

(RC) 

6:00 

News Round Up 

(LC) 

6:15 

High Lights of Sports 

(LC) 

6:30 

Dinner Salon 

(RC) 

7:00 

Washington Inside Out 

(WC) 

7:15 

Guy Lombardo 

(RC) 

7:30 

Symphonic Melodies 

(RC) 

8:00 

Between the Lines 

(WC) 

8:15 

Memorable Music 

(RC) 

8:30 

Interesting People 

(LC) 

8:45 

Stars of Today and Yesterday 

(RC) 

9:00 

News 

(WS) 

9:05 

Babyland 

(RS) 

9:15 

Music of the Hour 

(RC) 

9:30 

Capital City Forum 

(LS) 

10:00 

World News 

(LC) 

10:15 

Waltz Time 

(RC) 
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10:30 

Pop Dance Orchestra 

(RC) 

10:45 

Special Events 

News 

(LS) 

11:00 

(WC) 

11:10 

1150 Club Ball Room 

(R.S.) 

11:30 

Dream River 

(LS) 

12:00 

M. News 

(WC) 

12:05 

A.M. Sign-Off 

Total Sustaining Time: 340 minutes (35.3%) 

Total Commercial Time: 625 minutes (64.7%) 

Total Sunday Time: 965 minutes. 



1606 Caption 

Proposed Decision* 

(Adopted October 13,1947) 

By the Commission: (Commissioner Jones not partici¬ 
pating) 

Preliminary Statement 

* # * • 

1607 Existing Services to Applicants’ Communities 

• • • • 

3. Lima, Ohio, has a population of 44,711 (U. S. Census, 
1940). The city receives service from the sole Lima Sta¬ 
tion, WLOK (NBC affiliate), operating on 1240 kc, with 
250 watts power, unlimited time. Stations WLW (NBC 
and MBS affiliate) and WJR (CBS affiliate), Detroit, pro¬ 
vide primary service day and night to the residential area 
of the city. Two stations provide rural service to the 
entire area within the normally protected daytime 
(0.5 mv/m) contour and five stations provide rural service 
to more than 60% of this area. 


* With the exception of the Findings and Conclusions printed herein, 
and the inclusion of a clause relating to Mr. Gustav Hirsch, the Pro¬ 
posed Decision of October 16, 1947 is exactly the same as the final De¬ 
cision of October 21, 1948 (Joint Appendix pages 155 to 171) insofar 
as it relates to the application of Appellant and Intervenor. The clause 
concerning Mr. Hirsch is found in paragraph 16 of the Findings of the 
Proposed Decision of October 16, 1947 and is as follows: “He is not 
familiar with the details of the proposed programming.” 
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4. Columbus, Ohio, has a population of 306,087 and is 
the center of a metropolitan district which has a popula¬ 
tion of 365,796 (U. S. Census, 1940). The city receives 
service day and night from Columbus Stations WBNS 
(CBS affiliate), operating on 1460 kc, with power of! 1 kw 
night and 5 kw day, unlimited time, directional antenna at 
night; WCOL (ABC affiliate) operating on 1230 kc, with 
250 watts power, unlimited time; WHKC (MBS affiliate), 
operating on 610 kc, with 1 kw power, unlimited time, direc¬ 
tional antenna at night *; and WSOU, operating oh 820 
kc, with 5 kw power, daytime only. Station WLW (NBC 
and MBS affiliate) provides primary service day and night 
to Columbus and rural service to the entire proposed day¬ 
time service area. Stations WJR (CBS affiliate) and 
WKRC (CBS affiliate) provide rural service to approxi¬ 
mately 75% of the proposed daytime service area and five 
other stations serve between 25% and 50% of this area. 

j 

1608 Services Proposed By Applicants 

* * • • 

6. The station proposed by Northwestern Ohio Broad¬ 
casting Corporation, Lima would serve 310,000 persons in 
an area of 5,800 square miles within its normally protected 
daytime contour (0.5 mv/m) and 80,000 persons in an area 
of 640 square miles within its nighttime interference-free 
contour (RSS — 4.7 mv/m). The proposed 25 mv/m con¬ 
tour would cover the entire city of Lima. The proposed 
station would involve mutually prohibitive interference 
with the stations proposed by the other applicants in this 
proceeding, but would involve no objectionable interfer¬ 
ence with any other stations proposed in applications pend¬ 
ing before the Commission. It would involve no objection¬ 
able interference daytime with existing domestic stations 
and would not raise the nighttime RSS limitation of any 

i 

* On April 29, 1947, a construction permit was granted authorizing 
an increase of power of Station WHKC to 5 kw. 
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existing domestic station. The proposed station would be 
limited at night to its 4.7 mv/m contour, with the popula¬ 
tion in the interference area representing approximately 
11% of the population actually served. It would cause 
small increases, ranging from 0.01 mv/m to 0.07 mv/m, in 
the nighttime RSS limitations of several Canadian stations. 

7. The station proposed by Sky Way Broadcasting Cor¬ 
poration, Columbus, would serve 1,083,489 persons in an 
area of 13,426.6 square miles within its normally protected 
daytime contour (0.5 mv/m) and 379,977 persons in an area 
of 446.9 square miles within its nighttime interference-free 
contour (ESS-6.31 mv/m). The proposed 25 mv/m con¬ 
tour would cover the business district of Columbus day and 
night and would provide a signal in excess of 10 mv/m day 
and night over the city’s residential area. The proposed 
station would involve mutually prohibitive interference 
with the stations proposed by the other applicants in this 
proceeding, but would involve no objectionable inter- 
1609 ference with any other stations proposed in applica¬ 
tions pending before the Commission.* It would in¬ 
volve no objectionable interference daytime with existing 
domestic stations and would not raise the nighttime ESS 
limitation of any existing domestic station. The proposed 
station would be limited at night to its 6.31 mv/m contour, 
with the population in the interference area representing 
approximately 5.4% of the population actually served. It 
would cause small increases, ranging from 0.09 mv/m to 
0.12 mv/m, in the nighttime limitations of several Canadian 
stations. 

• • • • 

1614 Conclusions 

1. The applications in this proceeding request 
broadcast facilities which are mutually prohibitive. We 

* Under the “old” Standards in effect at the time of hearing, the pro¬ 
posed operation woold have raised from 6.2 mv/m to 7.05 mv/m the RSS 
limitation of a station proposed in a pending application (File No. BP- 
4793, since granted) for a new station to operate at Utica, New York, 
on 1150 kc. 
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must determine, therefore, which application, if any, should 
be granted in the public interest, convenience and necessity. 

2. The applicant, WOOP, Inc., is technically unqualified. 
The directional antenna proposed to be erected at Dayton 
is defective and would not provide either the service or 
the protection to other stations claimed for it. We cannot, 
then, give the application of WOOP, Inc., comparative con¬ 
sideration with the other applications in this proceeding, 
and must conclude that this application should be denied. 

3. Since the applications of Northwestern Ohio Broad¬ 
casting Corporation and Sky Way Broadcasting Corpora¬ 
tion request construction permits for new standard broad¬ 
cast stations at Lima, Ohio, and Columbus, Ohio, respec¬ 
tively, we must determine initially which locality is more 
in need of additional broadcast facilities in accordance with 
the provisons of Section 307 (b) of the Communications Act 
of 1934, as amended. In this connection we note that Lima, 
which has a population of 44,711, has only one broadcast 

station — Station WLOK (NBC affiliate), a 250 watt, 
1615 unlimited time station; in addition, Stations WLW 

(NBC and MBS affiliate), Cincinnati and WJR (CBS 
affiliate), Detroit, provide primary service day and night to 
the residential area of Lima, and several other stations 
provide rural service to the area within the normally pro¬ 
tected daytime 0.5 mv/m contour of the proposed station. 
On the other hand, Columbus, which has a population of 
306,087 in a metropolitan district of 365,796, has four broad¬ 
cast stations: Stations WBNS (CBS affiliate), a 5 kw day 
and 1 kw night, unlimited time station; WCOL (ABC affili¬ 
ate), a 250 watt, unlimited time station; WHKC (MBS affil¬ 
iate), a 1 kw, unlimited time station; and WOSU, a 5 kw 
daytime only station. In addition, Station WLW provides 
primary service day and night to Columbus and rural Serv¬ 
ice to the entire area within the normally protected daytime 
0.5 mv/m contour of the proposed Columbus station, and 
several other stations provide rural service to the proposed 
daytime service area. It follows from these facts that, while 
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the distribution of transmission facilities between the two 
communities is roughly proportionate to their size, there is 
less broadcast service, network and otherwise, to the listen¬ 
ers in Lima than to the listeners in Columbus. The need 
for additional broadcast facilities is therefore greater in 
Lima than in Columbus. 

4. One other consideration impels us to prefer the Lima 
applicant. We believe that the public interest, convenience 
and necessity would be better served by the competition 
which would result from operation of a second broadcast 
station at Lima than by the addition of a fifth station m 
Columbus, where there is already effective competition. 

5. From the above findings and conclusions, and in view 
of the fact that both the Lima and Columbus applicants 
propose co render meritorious program services designed 
to meet the needs of the respective communities, we con¬ 
clude that a grant of the application of Northwestern Ohio 
Broadcasting Corporation would better serve the purpose 
of Section 307 (b) of the Communications Act and the public 
interest, convenience and necessity than would a grant of 
the application of Sky Way Broadcasting Corporation. We 
are not unmindful that a regional channel, such as re¬ 
quested here, is normally intended to serve a metropolitan 
district, and that the Sky Way Broadcasting Corporation 
would serve a larger population in a larger area day and 
night than would Northwestern Ohio Broadcasting Cor¬ 
poration. We are of the opinion, however, that these fac¬ 
tors are outweighed by the greater need in respect to radio 
broadcast service at Lima and the creation of competition 
in Lima. 

6. Northwestern Ohio Broadcasting Corporation is le¬ 
gally, financially, technically, and otherwise qualified to 
construct and operate the station proposed in its applica¬ 
tion. 

1616 7. Accordingly, we propose to grant the applica¬ 

tion of Northwestern Ohio Broadcasting Corpora¬ 
tion, subject to approval of the transmitter site and antenna 
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system by the Civil Aeronautics Authority, and to deny 
the applications of Sky Way Broadcasting Corporation 
and of WOOP, Inc. 

i 

Released: October 16,1947 

• • • * 

1703 Caption j 

DECISION • 

For the Commission: (Commissioners Coy, Chairman, 
Jones & Sterling not participating) 


1704 Existing Services to Applicants’ Commvmties 

• • * • 


3. Lima, Ohio has a population of 44,711 (U. S. Census, 
1940). The city receives daytime and nighttime service 
from the sole Lima Station, WLOK (NBC affiliate), oper¬ 
ating on 1240 kc, with 250 watts power, unlimited time. 
Stations WLW, Cincinnati, (NBC and MBS affiliate), and 
WJR, Detroit, (CBS affiliate), also serve the residential dis¬ 
tricts of the city of Lima both day and night. The entire 
rural area proposed to be served by Northwestern Ohio 
Broadcasting Corporation, now receives daytime and night¬ 
time primary service from WJR, Detroit. During the day¬ 
time, Station WLW, Cincinnati, serves the rural area 
within the normally protected daytime (0.5 mv/m) contour 
of the proposed station. Three stations also provide day¬ 
time primary service to more than 60% of the rural area, 
and six other stations, including WLOK, Lima, provide 
daytime primary service to between 25% and 60% of the 
area. Within the nighttime interference-free contour of 


* With the exception of the Findings and Conclusions printed herein 
and the inclusion of a clause relating to Mr. Gustav Hirsch, the Decision 
of March 16, 1948 is exactly the same as the final Decision of October 
21, 1948 (Joint Appendix pages 155 to 171) insofar as it relates to the 
applications of Appellant and Intervenor. The clause concerning Mr. 
Hirsch is found in paragraph 16 of the Findings of the Decision of 
March 16, 1948 and is as follows: "He is not familiar with the details 
of the proposed programming.” 
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the proposed station, nighttime primary service is pro¬ 
vided to 60% or more of the rural area by WLW, Cincin¬ 
nati, and WOWO, Fort Wayne, (ABC affiliate). Station 
WLOK, Lima, serves less than 45% of the rural area of 
the nighttime interference-free contour of the proposed 
station. 

4. Columbus, Ohio, has a population of 306,087 and is 
the center of a metropolitan district which has a popula¬ 
tion of 365,796 (U. S. Census, 1940). The city receives serv¬ 
ice day and night from Columbus Stations WBNS (CBS 
affiliate), operating on 1460 kc, with power of 1 kw night 
and 5 kw day, unlimited time, directional antenna at night; 
WCOL (ABC affiliate) operating on 1230 kc, with 250 
watts power, unlimited time; WHKC (MBS affiliate), oper¬ 
ating on 610 kc, with 1 kw power, unlimited time, direc¬ 
tional antenna at night •; and WOSXJ, operating on 820 
kc, with 5 kw power, daytime only. The city of Columbus 
also receives service both day and night from Stations 
WLW, Cincinnati, (NBC and MBS affiliate), and WJR, 
Detroit, (CBS affiliate). The entire area proposed to be 
served by Sky Way Broadcasting Corporation now receives 
daytime and nighttime primary service from WLW, Cin¬ 
cinnati. In addition, during the daytime, the entire pro¬ 
posed daytime service area receives rural service from 
Stations WOSXJ, and WHKC, Columbus. Two other sta¬ 
tions also provide rural service during the daytime to 60% 
or more of this area, and six other stations serve between 
25% and 60% of this area. Within the nighttime inter¬ 
ference-free contour of the proposed station, in addition to 
Station WLW, Cincinnati, Station WJR, Detroit, renders 
nighttime primary service to the entire area. Nighttime 
primary service is also provided to 60% or more of the 
rural area by Stations WBNS and WHKC, Columbus. Sta¬ 
tion WCOL, Columbus, renders a rural service to not more 


* On April 29,1947, a construction permit was granted authorizing an 
increase of power of Station WHKC to 5 kw. 
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than 25% of the nighttime interference-free contour of the 
proposed station. 

• # * • 

1705 6. The station proposed by Northwestern Ohio 

Broadcasting Corporation, Lima, would serve 310,- 
000 persons in an area of 5,800 square miles within its nor¬ 
mally protected daytime contour (0.5 mv/m) and 80,000 
persons in an area of 640 square miles within its night¬ 
time interference-free contour (RSS - 4.7 mv/m). The pro¬ 
posed 25 mv/m contour would cover the entire city of 
Lima. The proposed station would involve mutually pro¬ 
hibitive interference with the stations proposed by the other 
applicants in this proceeding, but would involve no objec¬ 
tionable interference with any other stations proposed in 
applications pending before the Commission. It would in¬ 
volve no objectionable interference daytime with existing 
domestic stations and would not raise the nighttime RSS 
limitation of any existing domestic station. The proposed 
station would be limited at night to its 4.7 mv/m contour, 
with the population in the interference area representing 
approximately 11% of the population actually served- It 
would cause small increases, ranging from 0.01 mv/m to 
0.07 mv/m, in the nighttime RSS limitations of several Ca¬ 
nadian stations. 

7. The station proposed by Sky Way Broadcasting Cor¬ 
poration, Columbus, would serve 1,083,489 persons in an 
area of 13,426.6 square miles within its normally protected 
daytime contour (0.5 mv/m) and 379,977 persons in ah area 
of 446.9 square miles within its nighttime interference-free 
contour (RSS — 631 mv/m). The proposed 25 mv/m con¬ 
tour would cover the business district of Columbus day 
and night and would provide a signal in excess of 10 mv/m 
day and night over the city’s residential area. The pro¬ 
posed station would involve mutually prohibitive interfer¬ 
ence with the stations proposed by the other applicants in 
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this proceeding, bnt would involve no objectionable 
1706 interference with any other stations proposed in 
applications pending before the Commission. 2 It 
would involve no objectionable interference daytime with 
existing domestic stations and would not raise the night¬ 
time ESS limitation of any existing domestic station. The 
proposed station would be limited at night to its 6.31 
mv/m contour, with the population in the interference area 
representing approximately 5.4% of the population actually 
served. It would cause small increases, ranging from 0.09 
mv/m to 0.12 mv/m, in the nighttime limitations of several 
Canadian stations. 

• • * • 

1711 CONCLUSIONS 

1. The applications in this proceeding request 
broadcast facilities which are mutually prohibitive. We 
must determine, therefore, which application, if any, should 
be granted in the public interest, convenience and necessity. 

2. The applicant, WOOP, Inc., is technically unqualified. 
The directional antenna proposed to be erected at Dayton 
is defective and would not provide either the service or 
the protection to other stations claimed for it. We cannot, 
then, give the application of WOOP, Inc., comparative con¬ 
sideration with the other applications in this proceeding, 
and must conclude that this application should be denied. 

3. Since the applicants, Northwestern Ohio Broadcast¬ 
ing Corporation and Sky Way Broadcasting Corporation, 
propose to serve two different communities, an initial de¬ 
termination must be made in light of the provisions of 
Section 307(b) of the Communications Act of 1934, which 
requires the Commission to allocate radio facilities among 
the several states and communities in a fair, efficient, and 

2 Under the “old” Standards in effect at the time of hearing, the pro¬ 
posed operation would have raised from 6.2 mv/m to 77.05 mv/m the 
RSS limitation of a station proposed in a pending application (File No. 
BP-4793, since granted) for a new station to operate at Utica, New 
York, on 1150 kc. 
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equitable manner. For the reasons stated below, it is be¬ 
lieved that Section 307(b) requires the allocation of the 
frequency involved in this proceeding to Lima rather than 
to Columbus. The City of Lima, with a population of 44,711 
persons, receives primary service both day and night from 
Station WLOK, Lima, and its residential area is also 
served by two out-of-town stations. On the other hand, the 
City of Columbus, with a population of 306,087 persons, 
receives primary service both day and night from three 
stations located in that city as well as from two out-of- 
town stations, including all of the four network services. 
In addition, during the daytime the City of Columbus re¬ 
ceives a sixth primary signal from the University station 
located there. During the daytime, the rural areas pro¬ 
posed to be served by the respective applicants, both re¬ 
ceive primary service from numerous out-of-town 
1712 stations. At night, the Lima and Columbus rural 
areas both receive a substantial and approximately 
equal number of signals. 

4. Based upon consideration of the fact that thei city 
of Lima receives only three radio services whereas the 
City of Columbus receives a minimum of five unlimited 
time radio services, including the four network services, 
we believe that the need for additional radio service is 
greater in Lima than in Columbus. Accordingly, a grant 
of the Lima application will achieve a more ‘‘fair and 
equitable’’ allocation of the frequency involved in this pro¬ 
ceeding than would a grant of the Columbus application. 
We are not unmindful that a regional channel, such as 
requested here, is normally intended to serve a metropoli¬ 
tan district, and that Sky Way Broadcasting Corporation 
would achieve a more efficient use of the frequency by Serv¬ 
ing a larger population day and night than would North¬ 
western Ohio Broadcasting Corporation. We are of the 
opinion, however, that these factors are outweighed by the 
greater need in respect to radio broadcast service at Lima. 
Otherwise, in a proceeding involving the allocation of a 
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particular frequency between two communities of different 
size, unless the proposal for the smaller community results 
in a clearly inefficient use of the frequency, the larger 
community would always be preferred despite the more 
limited number of radio services to the smaller community. 
Hence, we consider that under Section 307(b) of the Com¬ 
munications Act, the Lima applicant should be preferred. 

5. From the above findings and conclusions, and in view 
of the fact that both the Lima and Columbus applicants 
propose to render meritorious program services designed 
to meet the needs of the respective communities, we con¬ 
clude that a grant of the application of Northwestern Ohio 
Broadcasting Corporation would better serve the public 
interest, convenience and necessity. 

6. Northwestern Ohio Broadcasting Corporation is le¬ 
gally, financially, technically, and otherwise qualified to 
construct and operate the station proposed in its applica¬ 
tion. 

7. It is therefore ORDERED, this 15th day of March, 
1948, that the application of Northwestern Ohio Broadcast¬ 
ing Corporation be, and the same is hereby, GRANTED, 
and the applications of Sky Way Broadcasting Corpora¬ 
tion and WOOP, Inc., be, and the same are hereby, DE¬ 
NTED. The grant to the Northwestern Ohio Broadcasting 
Corporation is subject to approval of the transmitter site 
and antenna system by the Civil Aeronautics Administra¬ 
tion. 

Released: March 16,1948 

• • • • 
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1782 Caption 

REVISED PROPOSED DECISION • 

(Adopted September 16,1948) 

By the Commission: Commissioners Walker and Jones 

not participating. j 


1783 Existing Services to Applicants’ Communities \ 

2. Lima, Ohio, with a population of 44,711, is the 
county seat of Allen County, with a population of 73,303 
persons (1940 U. S. Census). The city receives; day¬ 
time and nighttime service from the sole Lima station, 
WLOK (NBC affiliate), operating on 1240 kc, with 250 
watts power, unlimited time. Stations WLW, Cincinnati, 
(NBC and MBS affiliate), and WJR, Detroit (CBS affili¬ 
ate), also serve the residential districts of the City of 
Lima both day and night. The entire rural area proposed 
to be served by Northwestern Ohio Broadcasting Corpo¬ 
ration now receives daytime and nighttime primary service 
from WJR, Detroit. During the daytime, Station WLW, 
Cincinnati, serves the entire rural area within the normally 
protected daytime (0.5 mv/m) contour of the proposed 
station. Three stations also provide daytime primary serv¬ 
ice to more than 60% of the rural area, and six other sta¬ 
tions, including WLOK, Lima, provide daytime primary 
service to between 25% and 60% of the area. Within the 
nighttime interference-free contour of the proposed sta¬ 
tion, nighttime primary service is provided to 92% of the 
rural area by WOWO, Fort Wayne, (ABC affiliate) and 
to 65% of the area by WLW, Cincinnati. Station WLOK, 


•With the exception of the Findings and Conclusions printed herein, 
and the inclusion of a clause relating to Mr. Gustav Hirsch, the Re¬ 
vised Proposed Decision of September 21, 1948 is exactly the same as 
the final Decision of October 21, 1948 (Joint Appendix pages 155 to 171) 
insofar as it relates to the applications of Appellant and Intervenor. 
The clause concerning Mr. Hirsch is found in paragraph 13 of the 
Findings of the Revised Proposed Decision of September 21, 1948 and is 
as follows: “He is not familiar with the details of the proposed pro¬ 
gramming.” 
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Lima, serves less than 45% of the rural area of the night¬ 
time interference-free contour of the proposed station. 

3. Columbus, Ohio, the capital of the State of Ohio, has 
a population of 306,087 and is the center of a metropolitan 
district which has a population of 365,796 (1940 U. S. Cen¬ 
sus). The city receives service day and night from Colum¬ 
bus Stations WBNS (CBS affiliate), operating on 1460 kc, 
with power of 1 kw night and 5 kw day, unlimited time, di¬ 
rectional antenna at night; WOOL (ABC affiliate) operat¬ 
ing on 1230 kc, with 250 watts power, unlimited time; 
1784 WHKC (MBS affiliate) operating on 610 kc, with 1 
kw power, unlimited time, directional antenna at 
night. 1 Columbus also receives a service during daytime 
from WOSU, a non-commercial educational station, operat¬ 
ing on 820 kc with 5 kw power. The residential area of Co¬ 
lumbus also receives service both day and night from Sta¬ 
tion WLW, Cincinnati (NBC and MBS affiliate). The entire 
area proposed to be served by Sky Way Broadcasting Cor¬ 
poration now receives daytime and nighttime primary serv¬ 
ice from WLW, Cincinnati. In addition, during the day¬ 
time the entire proposed daytime service area receives serv¬ 
ice from Stations WOSTJ, and WHKC, Columbus. Two 
other stations also provide rural service during the daytime 
to 60% or more of this area and six other stations serve 
between 25% and 60% of this area. Within the rural area 
of the nighttime interference-free contour of the proposed 
station, in addition to Station WLW, Cincinnati, Station 
WJR, Detroit, renders nighttime primary service to that 
entire area. Nighttime primary service is also provided to 
60% or more of the rural area by Stations WBNS and 
WHKC, Columbus. Station WCOL, Columbus, renders a 
rural service to not more than 25% of the nighttime inter¬ 
ference-free contour of the proposed station. 


1 On April 29, 1947, a construction permit was granted authorizing 
an increase of power of Station WHKC to 5 kw. 
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Services Proposed by Applicants 

4. The station proposed by Northwestern Ohio Broad¬ 
casting Corporation, Lima, wonld serve 310,000 persons in 
an area of 5,800 square miles within its normally protected 
daytime contour (0.5 mv/m) and 80,000 persons in an area 
of 640 square miles within its nighttime interference-free 
contour (RSS — 4.7 mv/m). The proposed 25 mv/m con¬ 
tour would cover the entire city of Lima. The proposed 
station would involve mutually prohibitive interference with 
the station proposed by the other applicant in this proceed¬ 
ing, but would involve no objectionable interference with 
any other stations proposed in applications pending before 
the Commission. It would involve no objectionable inter¬ 
ference daytime with existing domestic stations and would 
not raise the nighttime RSS limitation of any existing do¬ 
mestic station. The proposed station would be limited at 
night to its 4.7 mv/m contour, with the population in the 
interference area representing approximately 11% of the 
population actually served. It would cause small increases, 
ranging from 0.01 mv/m to 0.07 mv/m, in the nighttime RSS 
limitations of several Canadian stations. 

5. The station proposed by Sky Way Broadcasting Cor¬ 
poration, Columbus, would serve 1,083,489 persons in an 
area of 13,426.6 square miles within its normally protected 
daytime contour (0.5 mv/m) and 379,997 persons in an area 
of 446.9 square miles within its nighttime interference-free 
contour (RSS — 6.31 mv/m). The proposed 25 mv/m con¬ 
tour would cover the business district of Columbus day and 
night and would provide a signal in excess of 10 mv/m day 
and night over the city’s residential area. The proposed 

station would involve mutually prohibitive interfer- 
1785 ence with the station proposed by the other applicant 

in this proceeding, but would involve no objection¬ 
able interference with any other stations proposed in appli- 
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cations pending before the Commission. 2 It would involve 
no objectionable interference daytime with existing domes¬ 
tic stations and would not raise the nighttime RSS limita¬ 
tion of any existing domestic station. The proposed sta¬ 
tion would be limited at night to its 6.31 mv/m contour, 
with the population in the interference area representing 
approximately 5.4% of the population actually served. It 
would cause small increases, ranging from 0.09 mv/m to 
0.12 mv/m, in the nighttime limitations of several Canadian 
stations. 

• # • • 

1790 Conclusions 

1. Since the applicants, Northwestern Ohio 
Broadcasting Corporation and Sky Way Broadcasting 
Corporation, propose to serve two different communities, 
the Commission is required, in exercising its licens¬ 
ing function, to make its determination in light of the 
provisions of Section 307 (b) of the Communications Act of 
1934, which requires the Commission “to make such dis¬ 
tribution of licenses, frequencies, hours of operation, and 
of power among the several States and Communities as to 
provide a fair, efficient and equitable distribution of radio 
service to each of the same .’ 9 Upon a comparison of the 
two communities, and the present distribution of radio fa¬ 
cilities to each, considering both the availability of local 
transmission facilities and the availability of broadcast 
services to each, the Commission is of the opinion that a 
grant to Lima would achieve a more “fair and equitable” 
distribution of radio service than would a grant to Colum¬ 
bus. 

2. The choice between the two communities based upon 
Section 307(b) is indeed a difficult one. Columbus, the capi- 


3 Under the “old” Standards in effect at the time of the hearing, the 
proposed operation would have raised from 6.2 mv/m to 7.05 mv/m the 
RSS limitation of a station proposed in a pending application (File No. 
BP-4793, since granted) for a new station to operate at Utica, New 
York, on 1150 kc. 


I 
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tal of Ohio, with a population approximately seven times 
greater than Lima, has three full-time broadcast stations 
and one daytime non-commercial educational station. Lima 
with a population of 44,711, is the county seat of Allen 
County, with a population of 73,303 persons (1940 U. S. 
Census), and has one fulltime station. As we have pre¬ 
viously made clear in our Memorandum Opinion and Order 
in the Matter of Newark Broadcasting Corporation (Docket 
No. 6190) (3 Pike and Fischer R. R. 852) ” • • * radio 
service in fact refers to transmission as well as reception, 
and includes consideration of the sources from which the 
programs are received, as well as number of stations which 
can be heard. ’ ’ Thus, in our opinion, the decisive point in 
favor of Lima, unlike Columbus, is the fact that the listen¬ 
ing public of Lima has no choice of locally originating pro¬ 
grams and that, therefore, a greater need exists at Lima 
for an additional radio facility than at Columbus. In view 
of the foregoing, the choice between Columbus and Lima 
rests upon the Commission’s belief that the listening public 
of a community with a substantial population is entitled to 
a choice of locally originating programs. 

3. In the instant proceeding, both communities and their 
respective rural area receive a limited number of broadcast 
services with the exception of daytime rural services which 
are numerous and identical in number. However, in addi¬ 
tion to the daytime service of WOSU, a non-commercial 
educational station at Columbus, the listening public of Co¬ 
lumbus and of its nighttime rural area receive one more of 
such limited broadcast services than do the people of Lima 
and its nighttime rural area. Of the five daytime and four 
nighttime broadcast services received by the listening pub¬ 
lic of Columbus, four and three, respectively, originate from 
Columbus stations and include the programs of the four 
major networks. In contrast, of the three broadcast serv¬ 
ices, both day and night, received by the city of Lima, only 
one service originates in the city of Lima. Lima re- 
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ceivea the programs of only three of the four major 
networks. 

1791 4. In making this determination to prefer Lima, 

we are aware that a grant of the Sky Way Broad¬ 
casting application would serve a larger population 
in a larger area both day and night, and particu¬ 
larly during the day when it proposes to use 5 kw power 
and would serve a population approximately three times 
greater in an area more than two and one-half times larger 
than the Lima applicant. We have further considered the 
fact that regional channels, such as is requested here, are 
normally allocated to render primary service to metropoli¬ 
tan areas and rural areas contiguous to those districts. 
However, we believe that the foregoing factors are out¬ 
weighed by the greater need in respect to radio broadcast 
service to the substantial population of the city of Lima and 
of its rural area which presently does not receive a choice 
of locally originated programs. For unless due recognition 
is given to the claims of smaller communities embracing a 
population of some substantial size, an undue concentration 
of facilities in the larger communities will inevitably result. 

5. From the above findings and conclusions, and in view 
of the fact that both Northwestern Ohio Broadcasting Cor¬ 
poration and Sky Way Broadcasting Corporation propose 
to render meritorious program services designed to meet 
the needs of the respective communities, and both appli¬ 
cants are legally, financially, technically, and otherwise 
qualified to construct and operate the station proposed by 
their respective applications, we conclude that a grant of 
the application of Northwestern Ohio Broadcasting Cor¬ 
poration would better serve the public interest, convenience 
and necessity. 

6. Accordingly, we propose to grant the application of 
Northwestern Ohio Broadcasting Corporation, subject to 
aproval of the transmitter site and antenna system by the 
Civil Aeronautics Administration, and to deny the applica¬ 
tion of Sky Way Broadcasting Corporation. 

Released: September 21,1948 
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1792 


Caption 

Order 


At a session of the Federal Communications Commission 
held at its offices in Washington, D. C., on the 16th day of 
September, 1948: 

The Commission having under consideration: (1) a peti¬ 
tion for rehearing (filed April 1, 1948) as well as a ! brief 
and supplemental brief in support thereof by Sky Way 
Broadcasting Corporation, Columbus, Ohio, directed 
against the Decision of the Commission of March 15,1948, 
granting the above-entitled application of Northwestern 
Ohio Broadcasting Corporation, Lima, Ohio, and denying 
petitioner’s above-entitled conflicting application and the 
application of WOOP, Inc., Dayton, Ohio; (2) replies and 
oppositions filed by Northwestern Ohio Broadcasting Cor¬ 
poration, Lima, Ohio, to the petition for rehearing and sup¬ 
plemental brief; (3) an answer to such replies (filed August 
9,1948) by the petitioner; and (4) an application by North¬ 
western Ohio Broadcasting Corporation for modification of 
construction permit (File No.BMP-3714) filed March 15, 
1948, to specify a different site and to change directional 
system; and 

IT APPEARING, That the Commission’s Decision of 
March 15, 1948, includes a finding-of-fact which is errone¬ 
ous ; that the Commission’s Decision was based in part upon 
said erroneous finding; that a quorum of the Commissioners 
who heard oral argument are not available; that revised 
findings must be made by a quorum of Commissioners to 
whom the parties have not had an opportunity to address 
oral argument; that, accordingly, said Decision must be va¬ 
cated and the parties given an opportunity for such argu¬ 
ment; that the issuance of a Revised Proposed Decision 
based upon reconsideration of the record and corrected 
findings-of-fact upon which the parties may file exceptions, 
and make oral argument on the date herein specified, is re- 
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qnired for the most expeditious determination of this pro¬ 
ceeding, consistent with the legal rights of the parties; 

IT FURTHER APPEARING, That the application by 
Northwestern Ohio Broadcasting Corporation for modifica¬ 
tion of construction permit should be placed in the Commis¬ 
sion’s pending files in view of the action herein and of the 
provisions of Section 405 of the Communications Act of 
1934, as amended; and 

1793 IT FURTHER APPEARING, That WOOP, Inc., 
Dayton, Ohio, filed no exceptions to the Proposed De¬ 
cision, and has filed no petition for rehearing with respect to 
the Commission’s Decision of March 15, 1948, and, there¬ 
fore, the Decision of March 15,1948, remains in full force 
and effect with respect to the application of WOOP, Inc., 

IT IS, THEREFORE, ORDERED, That the petition for 
rehearing of Sky Way Broadcasting Corporation, insofar as 
a request is made that the Decision of March 15, 1948, be 
set aside, BE, AND IT IS HEREBY, GRANTED; and 
IT IS FURTHER ORDERED, That the Decision of 
March 15, 1948, to the extent that it affects the applica¬ 
tions of Northwestern Ohio Broadcasting Corporation and 
Sky Way Broadcasting Corporation BE, AND IT IS 
HEREBY, SET ASIDE; and 
IT IS FURTHER ORDERED, That oral argument upon 
any exceptions that may be filed by the parties pursuant to 
Section 1.854 of the Commission’s Rules BE, AND IT IS 
HEREBY, Scheduled for October 15th, 1948, at 10 a.m. 

IT IS FURTHER ORDERED, That Northwestern Ohio 
Broadcasting Corporation’s application for modification of 
construction permit (File No. BMP-3714) BE, AND IT IS 
HEREBY, referred to the Commission’s files pending the 
adoption of a final Decision in this proceeding. 

FEDERAL COMMUNICATIONS COMMISSION • 
• • • • 

• Commissioners Walker and Jones not participating. 

Commissioner Hyde dissenting. 

Released: September 21,1948 
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1794 Caption 

Dissenting Opinion of Commissioner Hyde 


A final decision was entered in this matter March 15, 
1948, after a full hearing, including the promulgation of 
proposed findings and oral argument before the Commis¬ 
sion. The parties to the hearing had a right to rely upon 
this decision as a responsible action of the Commission. 
The petition for rehearing which was subsequently filed 
should be treated as such; in the absence of a showing that 
the prior determination is unsound because of faulty pro¬ 
cedure or significant error in findings necessary to the de¬ 
cision, it should not be made an occasion for the Commission 
to undertake the redetermination of issues which have al¬ 


ready been determined. 

The decision of March 15, 1948, on the applications in 
this proceeding turned upon the relative disparity of serv¬ 
ices as between Columbus, Ohio, and Lima, Ohio. The 
opinion stated that Lima, Ohio, received daytime and night¬ 
time service from the sole Lima station, WLOK (NBC affili¬ 
ate) operating on 1240 kc with 250 w, unlimited time, and 
that stations WLW, Cincinnati, and WJR, Detroit, also 
served the residential districts of the city both day and 
night. The opinion listed in detail the broadcast services 
available in Columbus as WBNS (CBS affiliate) operating 
on 1460 kc, with power of 1 kw night, and 5 kw day, unlimi¬ 
ted time, directional antenna at night; WCOL (ABC affili¬ 
ate) operating on 1230 kc, 250 w, unlimited time; WHKC 
(MBS affiliate), operating on 610 kc, with 1 kw power, un¬ 
limited time, directional antenna at night # ; and WOSU, 


operating on 820 kc, with 5 kw power, daytime only. 


The 


opinion stated that service was also available from WLW, 


Cincinnati, and WJB, Detroit. 


It now appears that the Commission’s findings and con- 


* On April 29,1947, a con struc tion permit was granted authorizing an 
increase of power of Station WHKC to 5 kw. 
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elusion as to availability of service from WJTR at Columbus 
was in error, apparently due to an inadvertence as no issue 
had been made at any time in the proceeding either in pro¬ 
posed findings, exceptions, or oral argument, as to whether 
service from WJR was or was not available in Columbus. 
The fact is that there is still no dispute on the point. Both 
applicants agree that the field strength of WJR at Colum¬ 
bus is less than that prescribed by the Standards of Good 
Engineering Practice for primary service. As has been in¬ 
dicated, the opinion discloses that WJR broadcasts pro¬ 
grams from the same network as WNBS located in Co¬ 
lumbus. 

1795 The essential fact in the Commissions opinion of 
March 16 is that Columbus had several stations lo¬ 
cated in that city whereas Lima had but one station. The 
mention of WJR as having a signal at Columbus is of prac¬ 
tically no significance in the comparative picture. I agree 
that in the interest of accuracy, the opinion should be cor¬ 
rected, but I think the Commission is wholly unwarranted in 
setting aside its decision. 

• • * • 

1799 Caption 

Order 

At a session of the Federal Communications Commission 
held at it's offices on the 24th day of September, 1948: 

The Commission having under consideration its Order of 
September 16, 1948 released September 21, 1948, vacating 
its Final Decision of March 15,1948, and scheduling oral ar¬ 
gument upon the exceptions that may be filed to the Com¬ 
mission’s Revised Proposed Decision, for October 15, 1948, 
at 10:00 A.M.; and 

IT APPEARING, That the orderly dispatch of the Com¬ 
mission’s business requires the oral argument to be sched¬ 
uled for 2:00 P.M. rather than 10:00 A.M. on October 15, 
1948; 
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IT IS, THEREFORE, ORDERED, That oral argument 
upon any exceptions that may be filed by the parties pur¬ 
suant to Section 1.854 of the Commission’s Rules, BE, AND 
IT IS HEREBY, scheduled at 2:00 P.M., on October 15, 
1948. 

• • • • 

. i 

1801 Caption 

Petition to Change Date of Oral Argument 

Sky Way Broadcasting Corporation, by its attorneys, 
respectfully petitions the Commission to modify its Order 
(FCC 48-2145), released September 21, 1948, in the above- 
entitled proceeding, as modified by the Commission's Order 
released September 24, 1948 (FCC 48-2169), to the extent 
of changing the date of oral argument in said proceeding to 
a date on or after November 1,1948. In support of this re¬ 
quest, Petitioner shows the following: 

1. On September 21, 1948 the Commission released an 
Order in the above-entitled proceeding (FCC 48-2145) 
granting the petition of your present Petitioner filed April 
1, 1948 in so far as that petition requested that the Com¬ 
mission’s Final Decision of March 15, 1948 be set aside. 
Simultaneously with the release of the Commission’s Order 
of September 21,1948, the Commission released a Revised 
Proposed Decision (FCC 48-2146) in the above-entitled 
proceeding. The Order released September 21, 1948, fur¬ 
ther directed that oral argument upon the exceptions tq the 
Revised Proposed Decision that might be filed by the par¬ 
ties pursuant to Section 1.854 of the Commission’s Rules 
be held on October 15, 1948 at 10 a.m. By its Order re¬ 
leased September 24, 1948, the Commission changed the 
time of oral argument to 2 p.m. on October 15,1948. ■ 

2. As the third paragraph of the Commission’s Order of 
September 21,1948 states, the holding of an oral argument 
upon exceptions to the Revised Proposed Decision “is re¬ 
quired for the most expeditious determination of this pro¬ 
ceeding, consistent with the legal rights of the parties.” 

i 

i 

i 
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Petitioner concurs in the view that it is highly desirable to 
have an expeditions determination of this proceeding. How¬ 
ever, Petitioner considers that designating oral argument 
on October 15, 1948 does not afford sufficient time for all 
procedural and substantative rights to which the parties are 
entitled, and is therefore inconsistent with the legal rights 
of the parties. 

1802 3. Section 1.854(a) of. the Commission’s Rules 

provides that any party to the proceeding (and the 
General Counsel of the Commission) may file exceptions to 
a Commission proposed decision within 20 days from the 
date of issuance of such decision. Accordingly, under Sec¬ 
tion 1.854 exceptions are due by the close of business of the 
Commission on October 11, 1948, or three working days 
prior to the designated date for oral arguments. 

4. Under Section 1.854(b) any party to the proceeding 
(and the General Counsel of the Commission) may within 
the same 20 days file a statement in support of the proposed 
decision. Consequently, such a statment would similarly be 
due by the close of business on October 11,1948. 

5. Section 1.854(c) states that all exceptions and sup¬ 
porting statements shall be accompanied by a brief in sup¬ 
port thereof. That Section also states that within 10 days 
after the filing by any party of exceptions to the decision, 
any other party and the General Counsel of the Commis¬ 
sion may file their reply brief. 

6. Petitioner very definitely intends to file exceptions 
to the Revised Proposed Decision. Such exceptions will 
be due at the close of business on October 11, 1948. If 
Northwestern Ohio Broadcasting Corporation and the Gen¬ 
eral Counsel are to be afforded an opportunity within the 
provisions of Section 1.854(c) to file a reply brief to those 
exceptions, such briefs would not be due until October 21, 
1948. 

7. Similarly, if Northwestern Ohio Broadcasting Cor¬ 
poration or the General Counsel file statements in support 
of the Revised Proposed Decision within Section 1.854(b), 
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it would appear to be the intent of Section 1.854(c) that 
Petitioner be afforded an opportunity until and including 
October 21,1948 to file a reply brief. 

8. In view of the above, the Commission's designation 
of oral argument on the fourth day following the date upon 
which exceptions to, or statements in support of, the Re¬ 
vised Proposed Decision are due patently does not permit 
the filing of reply briefs specifically authorized by the Com¬ 
mission's Rules. It is obvious from the consideration of 
the provisions of Section 1.854 that the designation of Oc¬ 
tober 15,1948 as the date for oral argument is not in accord 
with the legal rights contained in that Section. It is clear 
that such legal rights can not be waived by the Commission 
to the detriment of the interests of Petitioner without Peti¬ 
tioner's consent. 1 

1803 9. The Commission's designation of oral argu¬ 

ment three working days after exceptions are due 
must be based upon assumptions by the Commission that, 
first: Northwestern Ohio will not file a statement in support 
of the Revised Proposed Decision and that the General 
Counsel will file neither such a statement nor exceptions 
with respect to that decision; second: that both Northwest¬ 
ern Ohio and the General Counsel will not care to file reply 
briefs to Petitioner's exceptions and supporting brief; and 
third: that Petitioner will not care to file a reply to any 
pleadings filed by Northwestern Ohio or the General Coun¬ 
sel. Petitioner knows of no pleadings or other formal state¬ 
ments in this proceeding upon which the Commission may 
have relied for the first and second assumptions implicit in 
its designation of oral argument for October 15,1948. Pe¬ 
titioner assures the Commission that the third assumption 
is unfounded since Petitioner would certainly want to avail 

» “Section 4(i) of the Act (48 Stat. 1066; 47 USCA, Section 154(i) 
(Supp. 1937)) authorizes the Commission to make such rules and regu¬ 
lations, not inconsistent with the provisions of the Act, as may be neces¬ 
sary in the execution of its functions. Such regulations of an adminis¬ 
trative body have the force and effect of laws.” Red River Broadcasting 
Co. v. Federal Communications Commission, 98 F. 2d 282, 285 (App. 
D. C. 1938). 
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itself of its right to file a reply to any pleadings filed by 
Northwestern Ohio and the General Counsel 

10. Petitioner does not take issue with the Commission’s 
desire to expedite the holding of an early oral argument in 
this case. On the contrary, it wholly approves of this de¬ 
sire. However, while a study of the Commission’s past 
actions reveals that in certain cases the Commission has set 
a date for oral argument in an Order setting aside a de¬ 
fective decision and reinstating a Proposed Decision to 
which exceptions and other pleadings had already been 
filed, that study shows that the Commission has in no case 
fixed a date for oral argument simultaneously with issuing 
a Revised Proposed Decision to which exceptions and other 
pleadings could be filed. Not a single instance was found 
in which oral argument was scheduled for so early a date as 
to preclude the filing of pleadings specifically allowed by 
the Commission’s own Rules. That study of Commission 
actions and the experience of Petitioner’s counsel indicate 
that oral argument is not scheduled to be held for a mini¬ 
mum of 10 days to two weeks after the filing of all plead¬ 
ings, in order to give both the parties and the Commission 
ample time to analyze such pleadings prior to that argu¬ 
ment on the basis of the record. 

Conclusions 

In view of the above, Petitioner respectfully requests that 
the Commission be consistent with its precedents and af¬ 
ford Petitioner its full legal rights by designating a hear¬ 
ing date on the Revised Proposed Decision released Septem¬ 
ber 21,1948 in the above-entitled proceeding at a time 
1804 no earlier than 10 days following October 21, 1948, 
the date upon which reply pleadings are due in this 
proceeding under the Commission’s Rules. Therefore, Pe¬ 
titioner respectfully requests that the oral argument on 
said Revised Proposed Decision be scheduled on or after 
November 1,1948. 
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1805 Caption 

Order 

At a session of the Federal Communications Commission 
held at its offices in Washington, D. C., on the 30th day of 
September, 1948; 

The Commission having under consideration a petition 
filed by Sky Way Broadcasting Corporation, Columbus, 
Ohio, requesting the Commission to change the date of oral 
argument now scheduled for October 15,1948, to November 
1,1948, or to a time no earlier than ten days following Oc¬ 
tober 21, 1948, the date upon which reply pleadings, ac¬ 
cording to the petitioner, are due in this proceeding, for the 
purpose of providing the petitioner with certain purported 
legal rights urged by petitioner to be consistent with Sec¬ 
tion 1.854 of the Commission’s Buies and Regulations and 
Commission precedent; and 

IT APPEARING, That by Section 1.854 of the Commis¬ 
sion’s Rules the petitioner has no legal rights which have 
not already been provided for by the Commission in sched¬ 
uling oral argument for October 15, 1948, and in affording 
the petitioner a period of twenty days within which to file 
exceptions to the Commission’s Revised Proposed Decision 
of September 21,1948; that whatever legal rights petitioner 
seeks to claim under Section 1.854 of the Commission’s 
Rules are, in fact, rights which in no event inure to the pe¬ 
titioner but, instead, are rights of the Northwestern Ohio 
Broadcasting Corporation; and that as of this date the 
Northwestern Ohio Broadcasting Corporation has not indi¬ 
cated that the Commission’s Order scheduling oral argu¬ 
ment for October 15, 1948, will result in a deprivation of 
any rights under Section 1.854 of the Commission’s Rules 
which it may desire to avail itself of; and 

IT FURTHER APPEARING, That the Commission 
scheduled an early date for oral argument in this pro¬ 
ceeding because, in effect, the oral argument is a reargu- 
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ment before this Commission of substantially the 
1806 same material findings of fact contained (1) within 
the Commission’s Proposed Decision of October 13, 
1947, against which the petitioner filed exceptions and pre¬ 
sented oral argument, and (2) within the Commission’s final 
Decision of March 15, 1948, against which the petitioner 
filed a petition for rehearing which was granted in part by 
the Commission’s Order of September 21,1948, vacating its 
final Decision of March 15,1948; and that, as previously set 
forth, the petitioner has been afforded the twenty day pe¬ 
riod provided for by Section 1.854 of the Commission’s 
Buies to file exceptions to the Commission’s Revised Pro¬ 
posed Decision of September 21, 1948; that the petitioner 
has been afforded ample opportunities to file pleadings 
directed to substantially the same material findings of 
fact, to present oral argument, and now to present reargu¬ 
ment on October 15,1948; and that no useful purpose would 
be served, other than to further delay this proceeding by 
extending additional procedural privileges to the petitioner 
not provided for by the Commission’s Buies; 

IT IS THEREFORE ORDERED, That the petition BE, 
AND IT IS HEREBY DENIED. 

• • • • 

1808 October 7,1948 

Dear Mr. Slowie 

There is now scheduled for October 15, at 2:00 PM, the 
oral argument on the Commission’s Revised Proposed De¬ 
cision on the applications of Northwestern Ohio Broadcast¬ 
ing Corporation (Docket No. 7357) and Sky Way Broad¬ 
casting Corporation (Docket No. 7621). 

Exceptions to the Commission’s Revised Proposed De¬ 
cision will be filed on October 11 by the Sky Way Broad¬ 
casting Corporation. Those exceptions will make a request 
for one hour’s time within which to present the oral argu¬ 
ment because of the complex nature of the proceedings and 
the Commission’s own description of the choice between 
the applicants as “indeed a difficult one.” The purpose of 


I 
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this letter is to direct the Commission’s attention to the fact 
that it would probably be impractical to consider this re¬ 
quest if the oral argument begins at 2:00 PM because the 
Commission has scheduled for 3:00 PM oral argument in 
Docket No. 8747, in which a number of counsel will partici¬ 
pate. If the instant request for an hour’s oral argument is 
granted, perhaps the Commission can begin that argument 
at an earlier time on the same day so as not to inconven¬ 
ience the counsel who propose to make oral argument in 
Docket No. 8747. 

This matter is being called to the Commission’s attention 
at this time so that the Commission will have ample oppor¬ 
tunity to act upon it. Otherwise, it would not come to the 
Commission’s attention before the afternoon of October 11. 

I discussed this matter with Mr. Herbert Bingham, coun¬ 
sel for Northwestern Ohio Broadcasting Corporation, and 
he advises me that he has no objection to the request, as¬ 
suming, of course, that the amount of time allocated to each 
counsel is the same. 

Very truly yours 
MARCUS COHN 
Marcus Cohn 

! 

CC: Herbert Bingham, Esq. 

• «* • * 
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Exceptions to Revised Proposed Decision, 
Request for Oral Argument, and Memorandum 
In Support of the Exceptions 


Brief 


Sky Way Broadcasting Corporation, applicant in Docket 
No. 7621, respectfully submits, pursuant to Section 1.854 
of the Commission’s Rules, the following Exceptions to the 
Commission’s Revised Proposed Decision (released Sep¬ 
tember 21, 1948) in the above entitled matter, proposing to 
grant the application of the Northwestern Ohio Broadcast¬ 
ing Corporation (Docket No. 7357) and to deny that of Sky 
Way Broadcasting Corporation (Docket No. 7621), and re- 
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quests the opportunity of offering oral argument in sup¬ 
port of its Exceptions. Counsel for Sky Way Broadcasting 
Corporation desires an hour’s time within which to present 
this argument. 

• • • • 

1813 II. Exceptions to Revised Proposed Decision 

Exception No. 1 

Exception is taken to the failure of the Commission to 
find, in connection with paragraph 2 of the Proposed Find¬ 
ings, the following facts relating to service in the area pro¬ 
posed to be served by the Northwestern Ohio Broadcasting 
Corporation: 

(a) Among the stations providing a daytime pri¬ 
mary service to more than half of the area within the 
0.5 mv/m contour of the proposed Lima station is Sta¬ 
tion WFIN (1330 kc, 1 kw, daytime only) Findlay, 
Ohio, a non-network station. The daytime 2 mv/m 
contour of Station WFIN includes approximately 19% 
of the area included within the daytime 2 mv/m con¬ 
tour of the proposed Lima station and includes ap¬ 
proximately 10% of Allen County. (Lima Ex. 15, p. 8) 
The WFIN 0.5 mv/m contour embraces 85% of Allen 
County. (Lima Ex. 15, p. 9) Findlay is only 32 miles 
from Lima and is located closer to some portions of 
Allen County than is Lima. (Lima Ex. 15, p. 18) 

(b) Among the eleven existing stations providing 
an 0.5 mv/m signal to at least 25% of the area within 

1814 the 0.5 mv/m contour of the proposed Lima sta¬ 
tion, five — Stations WTOL, WTOD, and WSPD, 

Toledo, Ohio, WFIN, Findlay, Ohio, and WOWO, Fort 
Wayne, Indiana — are located closer to portions of the 
area within the 0.5 mv/m contour of the proposed Lima 
station than is Lima. (Ex. 15, p. 9) 

(c) There are at least two existing primary night- 
time signals in every portion of the proposed interfer¬ 
ence-free nighttime service area of the Lima station; 
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and three* primary nighttime signals in every portion of 
the proposed Lima interference-free nighttime service 
area with the exception of a small area in the south¬ 
east comer. (Lima Ex. 15, p. 11) 

(d) The 0.5 mv/m contour of the station proposed 
by Sky Way Broadcasting Corporation (Docket No. 
7621) at Columbus, Ohio, overlaps approximately 30 
per cent of the 0.5 mv/m contour of the proposed Lima 
station in Docket No. 7357, and encompasses substan¬ 
tially all of the area immediately south of Lima, i (Co¬ 
lumbus Ex. 2, Fig. 16; Lima Ex. 15, p. 9) 

Exception No. 2 

Exception is taken to the failure of the Commission to 
find that Station WLOK, the existing unlimited time sta¬ 
tion in Lima, is not affiliated with any newspaper^ and 
that the city of Lima has one daily newspaper (circulation 
30,222) which is not affiliated with any radio station. 

Exception No. 3 

Exception is taken to the failure of the Commission to 
find, in connection with paragraph 3 of its Proposed Find¬ 
ings, the following facts relating to Columbus. 

(a) Columbus is the county seat of Franklin 
County which has a population of 388,712. 1 It is the 

1815 principal city of a Metropolitan District which the 
Bureau of the Census estimated had a population of 
432,000 as of April, 1947, or an increase of 18% since 
the 1940 census. (Report of the Bureau of the Census, 
Series P-21, No. 22, released August 18,1947) 

(b) During the war period Columbus had a tre¬ 
mendous growth by reason of the location of large in¬ 
dustrial plants in and around the city. Among the 
industries in the Columbus area are Curtiss-Wright, 

1 Unless otherwise noted, all population data is based on 1940 U. S. 
Census. 
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Buckeye Steel Casting Company, Jaeger Motor Com¬ 
pany, Livingston Company (seed and flour distributor), 
two farm machinery manufacturing plants, a fertilizer 
plant, grain elevators, and stone quarries. The Farm 
Bureau Federation of Ohio is located in Columbus. 
(B. 841-842) 

(c) Columbus is an educational center. It has 
three large universities — Ohio State University, Capi¬ 
tol University and Lutheran University. There are 
several smaller colleges and private schools in the 
area. (B. 841,843) 

(d) Columbus has three fulltime stations, each of 
which is affiliated with a network. One of these sta¬ 
tions is licensed to a company which publishes two 
local daily newspapers. In addition to these three full¬ 
time stations, the city has a daytime only station, 
WOSU, which is licensed to Ohio State University. 
This station does not make time available for com¬ 
mercial broadcasts. Thus, the city does not have a 
non-network local broadcast service either day or 
night, with the exception of the daytime service avail¬ 
able from a non-commercial station. Under the U. S. 
Census the city of Columbus and its surrounding area 
are classified as a Metropolitan District. The only 
stations located in this district are in Columbus. The 
four stations now operating in Columbus daytime serve 
the entire district. Only two Columbus stations serve 
the entire District nighttime. 

Exception No. 4 

Exception is taken to the failure of the Commission to 
find in paragraph 4 of its Proposed Findings the following 
facts relating to the service proposed by the North- 
1816 western Ohio Broadcasting Corporation: 

(a) Although the station proposed by the North¬ 
western Ohio Broadcasting Corporation would serve 
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310,000 persons in an area of 5,800 square miles within 
its normally protected 0.5 mv/m contour, only 73,303 
persons, or only 23.6% of the population within the 
0.5 mv/m contour, reside in Allen County. (Lima Ex. 
13) Other rural populations proposed to be served 
by the Lima station reside either in (a) counties in 
which there is an existing radio station (such as Han¬ 
cock County in which WFIN, Findlay is located, Lucas 
County in which Stations WTOL, WTOD, and WSPD 
are located, Defiance County in which a new station 
has been recently authorized for Defiance, Ohio), or 
(b) counties as far removed as 40 to 50 miles from 
Lima (such as Williams County, Wyandot County, 
Darke County, Wood County and Champaign County), 
or (c) counties which lie closer to cities having an ex¬ 
isting station than to Lima; for example, some per¬ 
sons residing in Mercer County and within the 0.5 
mv/m contour of the proposed Lima station are closer 
to Fort Wayne than to Lima; some persons residing 
in Putnam County which falls within the 0.5 mv/m 
contour of the proposed Lima station are closer to 
Findlay than to Lima; some persons residing in por¬ 
tions of Champaign County which are within the 0.5 
mv/m contour of the Lima station are closer to Spring- 
field, Ohio, than to Lima. (Lima Ex. 15, p. 9) 

(b) The nighttime interference-free contour of the 
proposed Lima station (4.7 mv/m contour) includes 
only 69% of Allen County. During nighttime hours, 
the proposed Lima station would fail to serve some 
persons of Allen County residing as close as three 
miles to the city limits of Lima. (Lima Ex. 15, pi 11) 

Exception No. 5 

Exception is taken to the Commission’s failure to find 
the following facts with respect to nighttime services avail¬ 
able in the area to be served by the Columbus appli¬ 
cant: i 
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1817 Nighttime, only five services are available within 
the interference-free service area of the proposed 
Columbus station. (Columbus Ex. 2, Fig. 17) Stations 
WLW, Cincinnati, Ohio, and WJR, Detroit, Michigan, pro¬ 
vide primary service to the entire rural area. Station 
WCOL renders an interference-free service to only 24% 
of this area; WHKC, to only 61%, and WBNS, to only 
75%. The only stations rendering interference-free night¬ 
time service to the city of Columbus are stations WCOL, 
WHKC, and WBNS, Columbus and WLW, Cincinnati, 
Ohio. Approximately 12% of the interference-free night¬ 
time service area of the proposed Columbus station does 
not receive nighttime service from <my Columbus station. 
An additional 5% of this area receives nighttime service 
from only one Columbus station. (Columbus Ex. 2, Fig. 
17; R. 632) Station WCOL does not serve the entire 
Columbus Metropolitan District nighttime. One of the two 
Columbus stations which do serve the entire District night¬ 
time is owned by a company which publishes two daily 
newspapers in Columbus. 

Exception No. 6 

Exception is taken to the Commission’s failure to find 
in connection with Paragraphs 7, 8, 9 and 10 of the Pro¬ 
posed Findings, the following facts: 

Applicant’s program proposals were prepared by Mr. 
Robert L. Kaufman, a program consultant of Washington, 
D. C., who spent only four days in Lima. (R. 358-359) 
Mr. William Rickman, 27.27 per cent stockholder, vice- 
president, and one of the three directors of the applicant 
corporation, was its principal witness on programming. 
He testified that the applicant’s program exhibits were 
prepared in accordance with the wishes of the Board of 
Directors on matters of policy. (R. 293, 358-359) Hoav- 
ever, neither Mr. Hamilton nor Mr. Mack, who together 
own 72.72+ per cent of this applicant’s stock, hold the 
offices of President and Secretary-Treasurer, respectively, 
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and are two of the three directors, was at all familiar with 
this applicant’s program proposals. The following are 
excerpts from the testimony of Mr. Hamilton, the major 
stockholder (45.45 per cent), President and Director of 
the applicant company: 

“Q. Where were the. program exhibits prepared, Lima or 
Washington? 

“A. Well, Mr. Rickman handled that. They were pre¬ 
pared, I imagine, in Washington. 

1818 “Q. You don’t know? 

“A. No. 

“Q. How familiar are you with Exhibit No. 2, which is 
the typical week? 

“A. Typical week? 

“Q. Yes. 

“A. I have seen it. j 

‘ 4 Q. How familiar are you ? 

“A. I am not familiar at all. 

“Q. If I asked you to name certain programs in there, 
could you do it? 

“A. No. 

“ Q. If I asked you in connection with Exhibit No. 5, which 
is a breakdown of it, to name the percentage of com¬ 
mercial and sustaining time, could you do it? 

‘‘A. No, I couldn’t do it. I haven’t seen the exhibit, in 
the first place. 

“ Q. You have not seen it ? 

“A. No, I haven’t seen it.” (R. 398-399) 

• f • • 

| 

“Q. Are you able to tell the Examiner or the Commission 
the approximate number of spot announcements the 
station will broadcast, either on a typical day, a 
typical week, or a typical month ? 

“A. No, I am not able to answer that. 

7 | 

“Q. Are you able to tell the Examiner on a typical day, 
a typical week, or a typical month the number of 
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sustaining public service announcements which will 
be broadcast on the station? 

* * A. No, I am not that familiar with the program. 

4 4 Q. I beg your pardon? 

“A. I am not that familiar with the program.” (R. 400) 
Applicant’s Exhibit No. 5 (referred to in Mr. Hamilton’s 
testimony) is the exhibit upon which the Commission relies 
for its finding that the applicant proposes a diversified and 
meritorious program service. The testimony of Mr. Mack, 
27.27 per cent stockholder, Secretary-Treasurer and Di¬ 
rector of the applicant company, with respect to his knowl¬ 
edge of the applicant program proposals, is as fol¬ 
lows: 

1819 “Q. Can you name certain programs in Exhibit 
No. 2, which is the typical proposed day? 

4 4 A. I can name a few of them; yes, sir. 

“Q. Do you have complete familiarity with it, or is it 
pretty scanty? 

4 4 A. I believe it is rather scanty, sir. 

44 Q. Now, in terms of the breakdown of the proposed pro¬ 
grams into commercial, sustaining, wire, live, net¬ 
work — are you familiar with those percentage 
breakdowns? 

4 4 A. You mean from memory, sir ? 

44 Q. Yes. 

4 4 A. No, sir. 

44 Q. I am testing your own familiarity with the thing. 

4 4 A. No, not with the percentages. 

4 4 Q. And if I asked you, for example, what was the amount 
of sustaining and commercial time between the hours 
of 6:00 to 11:00, you wouldn’t be able to tell me; is 
that correct? 

4 4 A. No, sir. 

“Q. Or if I asked you what was generally the break¬ 
down between wire recording and wire sustaining, 
you couldn’t tell me? 

4 4 A. Not from memory, sir. 
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“Q. You understand that I am not asking for informa¬ 
tion precisely as to what it is, but even in a general 
way, some approximation of what the figures might 
be. 

“A. No, sir. 

* * Q. You couldn’t tell me that ? 

“A. No, sir.” (R. 420-422) 

In preparing its proposed schedule and program policies, 
applicant bodily incorporated all of the programs offered 
by the Mutual Broadcasting System to its affiliates, includ¬ 
ing WLW, in 1945 (with the exception of commercial re¬ 
ligious programs offered by the network) regardless of 
whether such programs were already available to the pro¬ 
posed service area from existing stations, regardless of 
whether they were presently being offered by the net¬ 
work, and regardless of whether they made for balanced 
programming when interwoven with non-network pro¬ 
grams. (R. 344-347) Its intention to rely upon the net¬ 
work for programming is evidenced by its proposal 
1820 to devote 60% of the time to network programs, even 
though it has no idea as to the percentage of them 
which are entertainment or any other type of programs. 
(R. 347) Its lack of concern as to whether the type of 
program offered by the network will meet the needs of 
the Lima area is illustrated by its proposal to carry unde¬ 
termined network programs “To Be Announced” as shown 
in Lima Ex. 2. 

The following excerpts from the testimony of Mr. Rick¬ 
man are also illustrative of this applicant’s lack of con¬ 
cern for a balanced program proposal designed to meet 
the needs of its service area: 

“Q. Where did you get the network programs which are 
specified in Exhibit No. 2 ? 

“A. From the schedule of the Mutual Broadcasting Sys¬ 
tem. 

“Q. Of what week? j 

“A. I don’t know — some week last year. 
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* * Q. Some week last year ? 

“A. Yes.” (R. 344) 

• • • * 

“Q. Have you made any effort to find out what present 
programs Mutual offers to its affiliates and whether 
the particular network programs identified in Exhibit 
No. 2 are available today? 

“A. No.” (R. 345) 

• • * • 

“Q. Now, as a matter of fact, you don’t know as of today 
how much, for example, Mutual during the evening 
hours or during the hours that you propose to carry 
Mutual are carrying programs of a musical kind 
or entertainment kind, or any other kind? 

“A. Not currently, no. 

“Q. You don’t know if, for example, in this program 
schedule you have a local program of an educational 
kind that immediately following that, as far as the 
Mutual schedule is concerned, there is another talk 
program; isn’t that correct? 

‘ * A. There might be. 

‘ 1 Q. I beg your pardon ? 

1821 “A. What was the question? Would you phrase 
that question again? 

“Q. The question is this: That in portions of this Ex¬ 
hibit No. 2 you have certain local programs consist¬ 
ing of talk. My question is that as of today you 
don’t know whether Mutual immediately following 
that or immediately before that also has a talk kind 
of program. 

“A. No, I don’t know.” (R. 347) 

• • • • 

“Q. Referring to your Exhibit No. 2, your Sunday pro¬ 
gram from one o’clock on until you sign off at 1 
a. m., you have all chain programs; is that right? 
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“A. Well, the sign-off at one o’clock is a local program. 

* ‘ Q. Well, until the sign-off. 

‘‘A. Yes. 

“Q. From one o’clock on Sunday until you sign off it will 
be all chain programs! 

“A. Yes.” (R. 321) 

# • • • 


“Q. Now, on Saturday, from 7:30 until 12:55 you have 
chain programs; is that right! 

“Mr. Cohn: Seven-thirty when! In the morning? 

‘ ‘ Mr. Strong: Seven-thirty p.m.; I am sorry. j 

“The Witness: That is what the proposal indicates, yes. 
“The Presiding Officer: Seven-thirty pjn. to twelve-fifty- 
five! 


“The Witness: Yes, sir.” (R. 322) 

During the weekdays, the station would begin the broad¬ 
cast of network programs at 10:00 a.m. and would con¬ 
tinue, for the remaining 15 hours of the broadcast day, 
until sign-off at 1.00 a.m. the following morning, the broad¬ 
cast of network programs, with the exception of 3 hours 
and 45 minutes of local programming (which includes rec¬ 


ords and transcriptions) scattered throughout the broadcast 


day. (Lima Ex. 2) 


1822 Exception No. 7 j 

i 

Exception is taken to the Commission’s failure 
to find, in connection with its Findings in paragraph 10 
relating to the program proposals of the Northwestern 
Ohio Broadcasting Corporation, the following facts: j 

(a) This applicant’s program proposals were pre¬ 
sented primarily in two exhibits. Lima’s Exhibit No. 
2 was a proposed schedule for a typical week of broad¬ 
casting. Lima’s Exhibit No. 5 purported to be an 
analysis of a week’s programming, correlated to 
Lima’s Exhibit No. 2. However, a study of these two 
exhibits and testimony concerning types of programs 
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proposed shows that its program proposals are un¬ 
intelligible in many respects and, in fact, there is no 
correlation. 

(b) Lima Exhibit No. 5 states that 60% of the 
time would be devoted to network programs during 
the hours of 6 pjn. to 11 p.m. However, a breakdown 
of the programs shown in Lima Exhibit No. 2 (the 
proposed typical week) shows that 70 % of the time 
would be devoted to network programs during these 
hours. Exhibit No. 5 states that 15% of the time be¬ 
tween the hours of 6 pjn. to 11 pjn. would be devoted 
to recorded sustaining programs and that recorded sus¬ 
taining programs would not be broadcast during any 
other hours. 15% of 35 hours (the total broadcast 
time weekly between the hours of 6 pjn. to 11 pjn) 
is 5.25 hours. However 5.25 hours is only 3.9 % of the 
135 hours per week proposed to be broadcast. Thus 
the total of 6.5% shown as the total percentage of 
time to be devoted during the week to recorded sus¬ 
taining programs is in error. 

(c) Lima Exhibit No. 5 is also incorrect with 
respect to the percentage of time to be devoted to wire 
commercial programs. In view of the fact that during 
each of the segments composing the day (8 a.m. to 6 
p.m.; 6 p.m. to 11 pjn.; and all other hours) 5% is 
shown as-the time to be devoted to wire commercial 
programs, the total should be 5% for the entire 
day. However Lima Ex. No. 5 shows the total to be 

only 2J%. 

1823 (d) According to Exhibit No. 5 this applicant 

proposes to devote 5% of its time between 6 and 11 
pjn. to wire commercial programs. This amounts to 
1% hours (5% of 35 hours) of wire commercial pro¬ 
grams per week. It is impossible to reconcile this pro¬ 
posal with applicant’s typical program schedule, sub¬ 
mitted as Exhibit No. 2. Between the hours of 6 p.m. 
and 11 p.m. on Sunday no non-network operation is 
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proposed and accordingly there could be no wire pro¬ 
grams on that day. On Monday evening the only non- 
network programming proposed during this segment 
is between the hours of 6 p.m.-7 p.m. and 10:30 p.m.- 
11 pjm. At 6 o’clock the program is listed as “News 
and Sports — Local”. From 6:15 to 6:45 the pro¬ 
gram is “Dinner Music”. From 6:45 to 7:00 the pro¬ 
gram is “Our Schools”. From 10:30 to 11:00 the pro¬ 
grams are “Reports from the City Council” and 
“News — Local”. Obviously none of these programs 
falls into a “wire” category. On Tuesday the pro¬ 
gramming during the hour of 6 p.m. to 7 p.m. is the 
same as on Monday. From 8:00 to 8:30 p.m. a forum 
is proposed. From 10:30 to 11:00 dance music and 
local news is proposed. Obviously none of these are 
wire programs. The Wednesday, Thursday and Fri¬ 
day schedules between 6 p.m. and 11 p.m. are the 
same as Monday’s schedule and accordingly none pro¬ 
vides for wire programs from 6 p.m. to 11 p.m. On 
Saturday evening the only local programming be¬ 
tween the hours of 6 p.m. and 11 p.m. is from 6 to 6:30 
when local news and sports, and dinner music are 
listed and from 7 to 7:30 when there is to be a broad¬ 
cast of a Square Dance. It is thus apparent that in 
the case of wire programming, applicant’s typical 
broadcast schedule in no wise conforms to the break¬ 
down of the programming as shown in Lima Exhibit 
No. 5. 


(e) Applicant stated that under its program pro¬ 
posal, its broadcast time would be devoted to enter¬ 
tainment, educational, agricultural, civic, fraternal, re¬ 
ligious and news programs and gave specific percent¬ 
ages of the time for each of these categories. It is 
1824 impossible to determine how these percentages can 
be derived from a program proposal which shows 
that 60% of the time will be devoted to network pro¬ 
grams, concerning which the applicant itself admitted 
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it had no knowledge as to the distribution of entertain¬ 
ment or any other kind of program. (R. 347) Exhibit 
2 does not provide any key for such a breakdown of 
network programs and in fact thwarts an attempt 
at such an analysis by listing several programs as 
merely “Network”, the name and character of the 
programs “To Be Announced”. Accordingly, since it 
is impossible to analyze 60% of the broadcast week 
to determine the percentage of time to be devoted 
therein to entertainment and the other categories, no 
weight can be given to applicants unsupported asser¬ 
tion to devote specific percentages of time to these 
same categories of programs for the entire broad¬ 
cast period. 

(f) The Northwestern Ohio Broadcasting Corpora¬ 
tion was not able to offer an estimate as to the number 
of commercial spot announcements or the number of 
public service announcements it would broadcast dur¬ 
ing a week or any part time segment of the broadcast 
day. (Lima Ex. 5; R. 317,357,358,400) 

Exception No. 8 

Exception is taken to the Commission’s Finding (para¬ 
graph 13) that Mr. Hirsch “is not familiar with the details 
of the proposed programming.” The facts are exactly the 
opposite. Mr. Hirsch was this applicant’s principal wit¬ 
ness on programming matters. Through him, applicant 
offered in evidence its proposced typical weekday, Satur¬ 
day and Sunday program schedules and analyses thereof. 
(Columbus Exs. 9,11,12,13 and 14) (R. 765, 760, 761, 762, 
763) He also testified that he was familiar with Exhibit 1, 
Proposed Public Service Programs, which had been intro¬ 
duced through another witness. (R. 756) Mr. Hirsch 
gave detailed testimony on this applicant’s policies with 
respect to distribution of time between commercial and sus¬ 
taining programs, (R. 765), with respect to religious broad¬ 
casts (R. 765-766), with respect to political broadcasts (R. 
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766-767), broadcasts of controversial issues (R. 768, 
801, 831), non-network affiliation (R. 768-769, 808, 
820), news broadcasts (R. 791, 797), and spot an¬ 
nouncements. (R. 792,811-813,833) 


1825 


Exception No. 9 


Con- 


Exception is taken to the Commission’s Proposed 
elusions in this matter stating a preference for the applica¬ 
tion of the Northwestern Ohio Broadcasting Corporation 
upon the ground that a grant of that application would 
achieve a more fair and equitable distribution of radio 
service than would a grant to Columbus and that the 
Northwestern Ohio Broadcasting Corporation proposes a 
program service which fulfills the need for another source 
of locally originated programs in the Lima area. These 
conclusions are not supported by a consideration of the en¬ 
tire facts in this matter and are inconsistent with Section 
307(b) of the Communications Act of 1934; Commission 
Rules and Standards of Good Engineering Practice; and 
past decisions of the Commission. 


Exception No. 10 

Exception is taken to the Commission’s failure to afford 
proper weight to the fact that the Sky Way Broadcasting 
Corporation’s application proposes a more efficient use of 
the frequency involved in this proceeding; that there is a 
greater need for the program service proposed by the Co¬ 
lumbus applicant than the Lima applicant in their respec¬ 
tive areas; and that the Columbus applicant affords greater 
assurance of fulfilling these needs than does the Lima appli¬ 
cant. i 


Exception No. 11 

Exception is taken to the Commission’s failure to Con¬ 
clude that the application of Sky Way Broadcasting Cor¬ 
poration must be preferred because it proposes a more effi¬ 
cient use of the frequency. 
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(a) Section 307(b) of the Communications Act of 
1934 requires the Commission to distribute radio facili¬ 
ties so as to provide a “fair, efficient, and equitable 
distribution.” The Commission’s opinion, as stated in 
paragraph 1 of its conclusions, that a grant to Lima 
would afford a more “fair and equitable” distribution 

of radio service is arbitrary and capricious since it 
1826 fails to take into account the element of “efficient” 
distribution specified in the Communications Act. 

(b) The frequency 1150 kc, requested by the two 
applicants in this proceeding, is classified by Section 
3.26 of the Commission’s Rules and Regulations as a 
regional channel for use by Class III Stations. Section 
3.22(c) provides that such stations are designed to ren¬ 
der service primarily to a metropolitan district and the 
rural area contiguous thereto. This proviso is also 
contained in “Section I, Engineering Standards of Al¬ 
location” of the Standards of Good Engineering Prac¬ 
tice Concerning Standard Broadcast Stations. Colum¬ 
bus being the principal city of a metropolitan district 
with a population of 365,796, the application of Sky 
Way Broadcasting Corporation is wholly consistent 
with these Rules and Standards. On the other hand, 
the station proposed by Northwestern Ohio Broadcast¬ 
ing Corporation is to be located in a city of only 44,711 
persons and will not serve any portion of a metropoli¬ 
tan district. Accordingly, this proposal is inconsistent 
with the Commission’s Standards of allocation of re¬ 
gional channels. Upon consideration of this factor, 
preference must be given to the Columbus applicant. 

(c) A grant of the Sky Way Broadcasting Corpora¬ 
tion would result in a greater utilization of the fre¬ 
quency involved. This fact is manifest from a consid¬ 
eration of the areas and populations each proposal 
would serve: 
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TABLE 1 


Proposal Daytime (0.5 mv/m) 

Columbus 1,083,489 persons 13,426.6 Sq. Miles 

Lima 310,000 ” 5,800 ” 


Nighttime 
(interference-free ) 
379,997 persons 446.9 Sq. 
80,000 ” 640 ” 


From the above, it can be seen that during the day 
1827 when the Columbus station would operate with 5 kw 
power, as compared to only 1 kw for the Lima sta¬ 
tion, the Columbus operation would serve 773,489 more 
persons than the Lima operation, or a population more than 
three times as much as the Lima applicant. The area within 
the 0.5 mv/m daytime contour of the Columbus station is 
approximately two and one-half times that of the Lima 
applicant. In fact, the 0.5 mv/m contour of Columbus in¬ 
cludes approximately 30% of the area within the 0.5 mv/m 
contour of the Lima station. During the nighttime hours 
the Columbus station would serve approximately 300,000 
more people than would the Lima station and would 
serve approximately 4.75 times as many as the Lima 
station. The inefficient use of the channel at Lima is 
further demonstrated by the fact that its nighttime 
operation would not afford an interference-free signal to 
more than 69% of Allen County, in which Lima is located 
and would not include some areas as close as 3 miles 
to the city limits of Lima. The Commission’s past de¬ 
cisions in cases such as this, are replete with holdings that 
an applicant proposing the greater utilization of a fre¬ 
quency should be preferred, e.g. Baltimore Broadcasting 
Corporation, 3 R. R. 1807; Durham Radio Corporation, 3 
R. R. 1322; James F. Hopkins, Inc., 3 R. R. 487. In the 
Baltimore Broadcasting Corporation case, the Commission 
found that an applicant for a new Baltimore station pro¬ 
posed a more efficient use of a regional channel than did a 
competing applicant for a new station at Lancaster and 
held this to be a controlling factor, despite the fact that 
Lancaster had fewer stations. The Commission stated: 
“However, in a comparative proceeding such as this, unless 


Miles 

99 
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one of the communities has no full time transmission facil¬ 
ity or unless there is no primary service to part of the pro¬ 
posed service area, we can find no compelling reason to 
justify our sanction of the exceptions to the Standards of 
Good Engineering Practice and resultant inefficient use of 
the frequency which would come about from the proposed 
Lancaster operation.” In the instant proceeding, Lima 
does have a full time transmission facility and all parts of 
its proposed service area do receive primary service from 
existing stations. Following the principle enunciated in 
the Baltimore Broadcasting Corporation case, the Commis¬ 
sion must conclude that the more efficient use of the fre¬ 
quency by the Columbus applicant requires a grant of its 
application. 


1828 Exception No. 12 

Exception is taken to the Commission’s failure to 
conclude that a grant of the Columbus application would 
tend toward a more equitable distribution of radio facilities, 
(a) Consideration of the availability of existing 
services to Columbus and Lima, in view of their re¬ 
spective sizes, requires a grant of the Columbus appli¬ 
cation. The record clearly shows that the present dis¬ 
tribution of transmission facilities is unfavorably bal¬ 
anced to the disadvantage of Columbus. The record 
in this respect may be summarized by the following 
table: 
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TABLE II 
Size of City 

Columbus 306,087 persons 

Lima 44,711 persons 

Columbus is 6.8 times larger them Lima 



(a) 

(b) 

In ( City 

(d) 


(e) 


In City 

In City 

(a&b) 

No. of Stations Serv¬ 


In City 

From 

From 

From 

Total 

ice at Least 25% of 

From Local 

Out-of-Town Network 

Non-Network 

Service 

0.5 mv/m contour of 


Stations 

Stations 

Stations 

Stations 

To City 

Proposed Station 

Columbus 

WBNS) 

WHKC) 

WOSU)4 

WCOL) 

WLW)1 

WCOL) 
WBNS) 
WHKC) 4 
WLW) 

WOSU)l 

5 

WCOL WJR) 
WBNS WKRC) 

! WOSU WING) 
WHKC WHIO)ll 
WHAS WLW) 
j WTAM ) 

Lima 

WLOK) 1 

WLW)2 

WJR) 

WLOK) 
WLW) 3 
WJR) 

0 

3 

WTAM WFIN) 
WLW WHKC) 

! WJR WLOK) 11 
i WKRC WKZO) 
WOWO WSPD) 
WOSU ) 


Primary Nighttime Service 

(interference-free contour) 

’olumbus 

WBNS) 
WHKC) 3 
WCOL) 

WLW)1 

WLW) 
WHKC) 4 
WCOL) 
WBNS) 

0 

4 

i WCOL) 

WHKC) 

WBNX)5 

WLW) 

WJR) 

Lima 

WLOK) 1 

WLW)2 

WJR) 

WLOK) 
WLW) 3 
WJR) 

0 

3 

i WLOK) 

WLW) 4 

WJR) 

WOWO) 


1829 Table II, supra clearly shows that the city of Co¬ 
lumbus receives only five daytime primary services 
as compared to three for Lima, and four nighttime primary 
services as compared to three for Lima. Certainly there is 
an inequitable disproportionate distribution of radio serv¬ 
ice between Columbus and Lima; the ratio of size of the 
communities is approximately 7 to 1, but the service is 
5 to 3 daytime and 4 to 3 nighttime. This disparity would 
be further aggravated by a grant of the Lima application. 
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The city of Lima, with approximately 1/7 of the population 
of Columbus, would then have four nighttime services as 
compared to four nighttime services for Columbus, and four 
daytime services as compared to five for Columbus. A 
grant of the Lima application would actually intensify the 
already existing inequitable distribution of radio facilities 
between the two cities — when consideration is given to 
their respectve sizes. On the other hand, a grant to Colum¬ 
bus, which is approximately seven times the size of Lima, 
would give that city only six daytime services (five local plus 
one out-of-town) as compared to three (one local plus two 
out-of-town) for Lima, a ratio of only two to one. Nighttime, 
the ratio would be five (three local and two out-of-town) for 
Columbus compared to three (one local and two out-of- 
town) for Lima, a ratio of less than two to one. Using the 
standard of equitable distribution of radio facilities in pro¬ 
portion to size of cities, Columbus is entitled to seven times 
the service as Lima. A grant of the Columbus application 
would therefore tend toward a more equitable distribution 
of service, both day and night, between Columbus and Lima. 

(b) 25 per cent of the rural area proposed to be served 
by the Columbus station now receives a primary daytime 
service from 11 stations as compared to 11 stations now 
serving 25 per cent of the proposed daytime Lima rural 
area. In the event of a grant of the Columbus application, 
this ratio would be 12 in the Columbus area to 12 in the 
Lima area, since the Columbus station would serve approxi¬ 
mately 30 per cent of the proposed Lima rural area. How¬ 
ever, if the Lima application were granted, this ratio would 
be 11 in the Columbus area to 12 in the Lima area. This 
ratio is clearly unwarranted on the basis of the respective 
sizes of the two cities. It should also be noted that the rea¬ 
son for the fact that as many as 11 existing stations now 
serve the proposed underserved rural area of the 
1830 Columbus station is that the Columbus station pro¬ 
poses to operate with 5 kw and would consequently 
have a greater service area — approximately three times as 
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many square miles — than would the Lima station operat¬ 
ing with its restricted proposed 1 kw power. It is specious 
to reason that the Lima applicant should be preferred to 
the Columbus applicant on the ground that there is less day¬ 
time existing service available in the proposed Lima rural 
area than in the Columbus area, when the Lima applicant, 
operating with a curtailed power of 1 kw daytime, will 
serve one-third the area that would be served by the Colum¬ 
bus applicant operating as proposed with 5 kw daytime — 
and the Columbus applicant would in fact supply service to 
approximately 30 per cent of the area proposed to be served 
by the Lima applicant. If the Lima station were to operate 
with 5 kw power daytime, also, there would be many more 
than 11 existing stations rendering service to at least 25 
per cent of the area within its 0.5 mv/m contour. : Con¬ 
versely, if the Columbus applicant proposed daytime opera¬ 
tion with a restricted power of only 1 kw, (such as the Lima 
applicant proposed) there would be less than 11 existing 
stations serving 25 per cent of its proposed rural area. 
Thus, on a comparative basis of either 5 kw or 1 kw power 
for daytime operation of both stations, it is clear that the 
rural area proposed to be served by the Columbus applicant 
receives less service from existing stations than does the 
Lima area. 

(c) Upon consideration of the foregoing factors, the 
Commission must conclude that on the basis of existing dis¬ 
tribution of facilities there is much less service available to 
the city of Columbus and its surrounding area than to Lima 
and its surrounding area and that a grant of the Columbus 
application would tend toward an equitable distribution of 
radio facilities between these two cities and the rural areas 
proposed to be served. On the other hand, a grant of the 
Lima application would tend to aggravate the disparity 
which now exists in the disproportionate service between 
the two cities. 


I 
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Exception No. 13 

Exception is taken to the Commission’s conclusion that 
the decisive point in favor of the Lima applicant is that 
the listening public of the Lima area has no choice of locally 
originating programs, in contra-distinction to the multiple 
services stated to be available in the Columbus area. 
1831 In vew of the present disproportionate distribu¬ 
tion of existing services based upon consideration of 
the respective sizes of Columbus and Lima (see Exception 
12, supra ) and the greater utilization of the frequency by 
the Columbus applicant, (see Exception 11, supra) the 
weight given to the factor of choice of locally originating 
programs (assuming for the moment that the Lima area 
has no choice of locally originated programs and that the 
Lima applicant would fulfill this need) is entirely incon¬ 
sistent with past Commission holdings. In the case of the 
Baltimore Broadcasting Corporation, 3 R. R. 1807, the 
Commission concluded that an applicant for a new station 
in Baltimore should be preferred to an applicant for a new 
station in Lancaster because of the fact that the former 
proposed a more efficient use of the frequency. In that case, 
the Commission expressly stated that the principle of maxi¬ 
mum utilization of the frequency was controlling, “unless 
one of the communities has no full time transmission facil¬ 
ity or unless there is no primary service to part of the pro¬ 
posed service area.” In the instant case, Lima does have a 
full time transmission facility and primary service is avail - 
able to all parts of its proposed service area. 

Where competing applicants have sought the use of the 
same facility in separate communities, each of which had 
already at least one unlimited time transmission facility, 
and all areas proposed to be served already received serv¬ 
ice and where each applicant proposed the comparable effi¬ 
cient use of the frequency, the Commission has awarded the 
grant to the community having a disproportionate share of 
local facilities, based upon consideration of their respective 
sizes, even though the successful community already had 
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more than one station and the unsuccessful community 
would be left with only one; In the Easton Publishing Co. 
case, 3 R. R. 1225, Allentown, with a full time station and a 
daytime station (the latter being authorized after the close 
of the record) was given another full time facility in pref¬ 
erence to Easton which had only one station, it being an 
unlimited time facility. 

Granted that Lima has only one station at the present 
time, the Commission has failed to take into consideration, 
when weighing the need for a choice of local programming 
in the Lima area, the fact that Station WFIN, located at 
Findlay, just a short distance from Lima, does provide such 
a choice during the daytime hours to listeners in Han- 
1832 cock County and in Allen and other counties wlio re¬ 
side closer to Findlay than to Lima. Similarly, other 
stations located in Toledo and Ft. Wayne, which are closer 
to portions of the area within the 0.5 mv/m contour of the 
proposed Lima station than is Lima, obviously offer a 
source of programs of more local interest to such areas than 
would the Lima station. 

Exception No. 14 j 

Exception is taken to the Commission’s failure to take 
into account the program proposals of the Lima applicant 
in order to determine whether, in fact, that applicant pro¬ 
poses to become a source of locally originated programs. 
The term “locally originated programs” must refer to the 
presentation of local live programs. The fact that the 
people in Lima may have a locally originated signal does 
not endow the station with the character of being an origin 
of local programming. So far as listeners are concerned, 
their needs are satisfied for network broadcasts, transcrip¬ 
tions or wire news if they can hear such programs regard¬ 
less of the location of the station heard. 

The record clearly shows that this applicant proposes 
to devote over 81% of its time to network shows, tran¬ 
scriptions and wire programs. On Sundays, the station 
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would plug into the network at 1 o ’clock in the afternoon 
and cany all its programs (exclusive of any commercial 
religious programs) until 12:55 ajn. the following morn¬ 
ing. On Saturday evenings, network shows would be broad¬ 
cast continuously from 7:30 p.m. ’till 1:00 ajn. This would 
be done without consideration of whether the network pro¬ 
grams fit into a balanced program structure. Such fea¬ 
tures of its proposal demonstrate that this applicant does 
not propose to program its station as a source of locally 
originating programs. 

Exception No. 15 

Applicant’s proposal to broadcast network programs 
exclusively during the hours of 1 p.m. to 12:55 a.m. on 
Sundays and from 7:30 p.m. to 1:00 ajn. on Saturdays, 
without regard to the type of program offered by the net¬ 
work— the only reservation being the refusal to carry 
commercial religious programs — is contrary to the 
1833 public interest since there was no reservation of any 
right to substitute programs of local origin and 
derivation during such hours. Allen T. Simmons , 3 R. R. 
1029; Buffalo Broadcasting Corporation (Docket No. 6324; 
decided December 19,1945) 

Exception No. 16 

Exception is taken to the Commission’s conclusion that 
Lima receives the programs of only three of the four 
major networks, as a basis for preferring the Lima appli¬ 
cant. The Lima applicant proposes to affiliate with the 
Mutual Broadcasting System whose programs are pres¬ 
ently available to the residential districts of Lima from Sta¬ 
tion WLW. (Paragraphs 2 and 10 of the Revised Pro¬ 
posed Findings). A grant of this application would not 
bring a new network service to Lima. 
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Exception No. 17 j 

Exception is taken to the failure of the Commission to 
conclude that since the Lima applicant proposes to broad¬ 
cast Mutual network programs 60% of the time and the 
programs of this network are available to Lima from an 
existing station, the allocation of a new station to Lima 
would result in a duplication of programs most of the time 
and would be an inefficient use of the frequency. 

Exception No. 18 

Exception is taken to the Commission’s failure to con¬ 
clude that there is more need for a full-time non-news¬ 
paper, non-network station in Columbus than a station in 
Lima devoting approximately 60% of its time to a dupli¬ 
cation of a network service already available in the area 
and an additional 20% to transcriptions and wire pro¬ 
grams. 

Columbus now has only three unlimited time stations, 
and each of these is affiliated with a network. One of them 
is licensed to a corporation which publishes two local 
daily newspapers. The remaining station in Columbus is 
a daytime only station which does not offer commercial 
programs and therefore does not afford an outlet for local 
commercial programs. There is, accordingly, no inde¬ 
pendently programmed Columbus station which has 
1834 time available to provide for programs of local and 
metropolitan interest as proposed by this applicant 
(see Proposed Finding, Paragraph 18). A grant of the 
Columbus application will result in the establishment of 
a non-network and non-newspaper service in the Columbus 
area and will result in the promotion of effective program 
and commercial competition in this area. On the other 
hand, there is now one full time local station in Lima. 
This station is not affiliated with any newspaper. Lima 
has one daily newspaper which does not have any radio 
affiliation. There is, accordingly, effective competition in 


i 
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Lima between radio and newspaper. The Lima applicant 
in this proceeding proposes to devote over 81% of its 
time to network programs, transcriptions and wire pro¬ 
grams. It does not propose to create, on a program basis, 
with WLOK. Moreover, since the proposed Lima station 
will not make available a new network service in Lima, a 
grant of the Lima application will not affect program com¬ 
petition among network services in the Lima area. 

Exception No. 19 

Assuming that need exists in both Columbus and Lima 
for additional local programming, exception is taken to the 
failure of the Commission to analyze in its Conclusions 
what each applicant proposes to do in the way of ful¬ 
filling the need for a new local type of service, and the 
failure of the Commission to conclude that on the basis 
of their respective program proposals, the Columbus ap¬ 
plicant will more completely fulfill these needs than will 
the Lima applicant. The Columbus applicant proposes to 
devote 100% of its time to local programming. Its pro¬ 
gram proposals submitted at the hearing were specific 
and concrete and were presented after extensive, thorough 
and competent surveys, and discussions with at least 56 
local groups. Its Board of Directors have approved of its 
program proposals, are thoroughly familiar with them, 
and can be relied upon to fulfill these representations. On 
the other hand, the Lima applicant proposes to devote 
60% of its time to network programs which are already 
available in this area. Only 20% of the time would be 
devoted to localTive programming. The program proposals 
of the Northwestern Ohio Broadcasting Corporation are a 
packaged job manufactured by a program consultant 
from Washington, D. C., who spent four days in 
1835 Lima. Moreover, there is no assurance that these 
program representations will be carried out. The 
program consultant will not be employed by this applicant 
in the operation of the station. The majority of its Board 
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of Directors and stockholders showed no knowledge what¬ 
soever of the program proposals presented at the hearing, 
and indeed, they had no views of their own as to the needs 
of Lima for radio service and how they would attempt to 
fulfill them. Mr. Hamilton, the major stockholder, Presi¬ 
dent and Director, of the applicant company, could not even 
name programs contained in its proposed program sched¬ 
ule. He could not state the percentage of commercial and 
sustaining time which this applicant proposed and was 
not able to testify concerning its policy with respect to the 
number of commercial spot announcements or public serv¬ 
ice announcements which would be broadcast over the 
station. Mr. Mack, a 27.27% stockholder, Secretary-Treas¬ 
urer and Director, of this Company, testified that his knowl¬ 
edge of the programs which this applicant promised to 
broadcast during a typical week was, to use his own words, 
“rather scanty”. He was not able to approximate even 
in a general way this applicant’s policy as to the percent¬ 
age of time which would be devoted to either commercial 
or sustaining programs, recorded or live programs, or net 
work programs. The conclusion must therefore be drawn 
that the Sky Way Broadcasting Corporation is to be pre¬ 
ferred because of the greater credence which can be placed 
upon its effectuation of the programs needed in the com¬ 
munity. 


Exception No. 20 


Assuming that this case cannot be decided upon the 
grounds of Section 307(b) of the Communications Act, 
exception is taken to the failure of the Commission to 
conclude that the Columbus applicant should be preferred 
to the Lima applicant because of the greater diversifica¬ 
tion of its ownership. The Columbus applicant is com¬ 
posed of 28 stockholders, none of whom owns more than 
8% of the stock. The stockholders are engaged in diverse 
business activities. (See Paragraphs 16-20 of the Pro¬ 
posed Findings) On the other hand, the Lima applicant is 
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composed of only three individuals who are associated with 
each other in the ownership and management of Feldman’s 
Department Store in Lima. (See Paragraphs 7-9 of the 
Proposed Findings) The wide range of interests of the 
Columbus stockholders and the distribution of the 
1836 stock among 28 individuals is an assurance that the 
local needs of Columbus will be fulfilled. The Lima 
applicant, composed of only three individuals, with com¬ 
mon business interests, offers much less assurance with 
respect to fulfilling the needs of Lima. 

Conclusions 

In view of the foregoing Exceptions, Sky Way Broad¬ 
casting Corporation respectfully requests the Commission 
to reconsider its Revised Proposed Decision in the above- 
entitled matter, to set it aside and to grant the applica- 
ion of Sky Way Broadcasting Corporation. 

Sky Way Broadcasting Corporation respectfully re¬ 
quests the opportunity of presenting oral argument before 
the Commission en bcmc on these Exceptions, and desires 
an hour’s time within which to present such argument. 

Respectfully submitted, 

SKY WAY BROADCASTING CORPORATION 
October 11,1948. 

• • • • 

1866 October 12, 1948 

• • • • 

Dear Mr. Cohn: 

This is in reference to your letter of October 7, 1948, 
in which you state that exceptions to the Commission’s 
Proposed Decision in the proceeding involving the applica¬ 
tions of Northwestern Ohio Broadcasting Corporation, 
Lima, Ohio, et al (Docket No. 7357, etc.), will be filed by 
Sky Way Broadcasting Corporation, Columbus, Ohio 
(Docket No. 7621), on October 11,1948. In this letter you 
requested that Sky Way be granted one hour’s time for the 
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presentation of oral argument on these exceptions. Oral 
argument in this proceeding is now scheduled to begin at 
2:00 p.m., on October 15,1948. 

On October 11, 1948, your request for one hour’s time 
to present oral argument was considered by the Commis¬ 
sion. Each party in this proceeding will be granted thirty 
minutes’ time within which to present oral argument on 
October 15,1948. 

Very truly yours, 

T. J. Slowie 
Secretary j 

• * • • 

1913 Caption 

DECISION 

BY THE COMMISSION: Commissioners Coy (Chair¬ 
man) and Jones not participating. 

Preliminary Statement 

1(a). This proceeding arose upon the applications of 
Northwestern Ohio Broadcasting Corporation, requesting 
a construction permit for a new standard broadcast station 
at Lima, Ohio, to operate on 1150 kc, with 1 kw power, 
unlimited time, using directional antenna; Sky Way Broad¬ 
casting Corporation, requesting a construction permit for 
a new standard broadcast station at Columbus, Ohio, to 
operate on 1150 kc, with power of 1 kw nighttime and 5 kw 
daytime, unlimited time, using directional antenna; and 
WOOP, Inc., requesting a construction permit for a new 
standard broadcast station at Dayton, Ohio, to operate on 
1150 kc, with power of 1 kw nighttime and 5 kw daytime, 
unlimited time, using directional antenna. It appearing that 
the applications involved mutually prohibitive electrical in¬ 
terference, they were designated for hearing in a consoli¬ 
dated proceeding which was held on June 12-14, 17 and 
26, 1946, at Washington, D. C. Leave to intervene in the 
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proceeding was granted WDEL, Inc., the licensee of 
WDEL, Wilmington, Delaware. The parties waived the 
filing of proposed findings of fact and conclusions. On Au¬ 
gust 8, 1947, the Commission granted a petition for leave 
to amend, filed by Northwestern Ohio Broadcasting Corpo¬ 
ration, to show changes in petitioner’s officers and stock¬ 
holders, the record was re-opened, and the proceeding was 
scheduled for further hearing. Ou August 22, 1947, pur¬ 
suant to a stipulation filed by the parties on August 15, 
1947, the record was closed and the further hearing can¬ 
celled. 

(b). On October 13, 1947, the Commission adopted a 
proposed Decision looking to a grant of the application of 
Northwestern Ohio Broadcasting Corporation and to a 
denial of the applications of WOOP, Inc., and of Sky 
1914 Way Broadcasting Corporation. Exceptions thereto 
were filed by Sky Way Broadcasting Corporation, 
and oral argument thereon was held before the Commission 
on December 19,1947. On March 15,1948, the Commission 
adopted a Decision in this proceeding granting the applica¬ 
tion of Northwestern Ohio Broadcasting Corporation and 
denying the other applications involved herein. On April 
1,1948, a petition for rehearing and reargument and a sup¬ 
plemental petition thereto directed against this Decision 
was filed by Sky Way Broadcasting Corporation. On Sep¬ 
tember 21, 1948, simultaneously with the release of its Re¬ 
vised Proposed Decision, the Commission released an order 
(1) setting aside its said Decision of March 15,1948, in part 
only, and with respect to the applications of Northwestern 
Ohio Broadcasting Corporation and Sky Way Broadcast¬ 
ing Corporation; and (2) scheduling oral argument be¬ 
fore the Commission in accordance with Section 1.854 of 
the Commission’s Rules, to be held on October 15, 1948. 
The Decision of March 15,1948, continued in full force and 
effect with respect to the application of WOOP, Inc., Day- 
ton, Ohio. Thus, there remains for consideration the con¬ 
flicting applications of Northwestern Ohio Broadcasting 
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Corporation and Sky Way Broadcasting Corporation, Ex¬ 
ceptions to the Revised Proposed Decision were filed by 
Sky Way Broadcasting Corporation, and oral argument 
thereon was held before the Commission en banc on Oc¬ 
tober 15,1948. | 

Existing Services to Applicants’ Communities ; 

2. Lima, Ohio, with a population of 44,711, is the county 
seat of Allen County, with a population of 73,303 persons 
(1940 U. S. Census). The city receives daytime and night¬ 
time service from the sole Lima station, WLOK (NBC affili¬ 
ate), operating on 1240 kc, with 250 watts power, unlimited 
time. Stations WLW, Cincinnati (NBC and MBS affiliate), 
and WJR, Detroit (CBS affiliate) also serve the residential 
districts of the City of Lima both day and night. The en¬ 
tire rural area proposed to be served by Northwestern 
Ohio Broadcasting Corporation now receives daytime and 
nighttime primary service from WJR, Detroit. During 
the daytime, Station WLW, Cincinnati, serves the entire 
rural area within the normally protected daytime (0.5 
mv/m) contour of the proposed station. Three stations 
also provide daytime primary service to more than 60% 
of the rural area, and six other stations, including WLOK, 
Lima, provide daytime primary service to between 25% 
and 60% of the area. Within the nighttime interference- 
free contour of the proposed station, nighttime primary 
service is provided to 92% of the rural area by WOWO, 
Fort Wayne (ABC affiliate), and to 65% of the area by 
WLW, Cincinnati. Station WLOK, Lima, serves less than 
45% of the rural area of the nighttime interference-free 
contour of the proposed station. 

3. Columbus, Ohio, the capital of the State of Ohio, has 
a population of 306,087 and is the center of a metropolitan 
district which has a population of 365,796 (1940 U. S. Cen¬ 
sus). The city receives service day and night from Colum¬ 
bus Stations WBNS (CBS affiliate), operating on 1460 kc, 
with power of 1 kw night and 5 kw day, unlimited time, 
directional antenna at night; WCOL (ABC affiliate) operat- 
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ing on 1230 kc, with 250 watts power, unlimited time; 
1915 WHKC (MBS affiliate) operating on 610 kc, with 1 
kw power, unlimited time, directional antenna at 
night. 1 Colnmbus also receives a service during daytime 
from WOSU, a non-commercial educational station, operat¬ 
ing on 820 kc with 5 kw power. The residential area of 
Columbus also receives service both day and night from 
Station WLW, Cincinnati (NBC and MBS affiliate). The 
entire area proposed to be served by Sky Way Broadcast¬ 
ing Corporation now receives daytime and nighttime pri¬ 
mary service from WLW, Cincinnati. In addition, during 
the daytime the entire proposed daytime service area re¬ 
ceives service from Stations WOSTJ, and WHKC, Colum¬ 
bus. Two other stations also provide rural service during 
the daytime to 60% or more of this area and six other sta¬ 
tions serve between 25% and 60% of this area. Within the 
rural area of the nighttime interference-free contour of the 
proposed station, in addition to Station WLW, Cincinnati, 
Station WJR, Detroit, renders nighttime primary service to 
that entire area. Nighttime primary service is also pro¬ 
vided to 60% or more of the rural area by Stations WBNS 
and WHKC, Columbus. Station WCOL, Columbus, ren¬ 
ders a rural service to not more than 25% of the nighttime 
interference-free contour of the proposed station. 

Services Proposed by Applicants 

4. The station proposed by Northwestern Ohio Broad¬ 
casting Corporation, Lima, would serve 310,000 persons 
in an area of 5,800 square miles within its normally pro¬ 
tected daytime contour (0.5 mv/m) and 80,000 persons in 
an area of 640 square miles within its nighttime interfer¬ 
ence-free contour (RSS — 4.7 mv/m). The proposed 
25 mv/m contour would cover the entire city of Lima. The 
proposed station would involve mutually prohibitive inter- 


1 On April 29, 1947, a construction permit was granted authorizing an 
increase of power of Station WHKC to 5 kw. . 
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ference with the station proposed by the other applicant in 
this proceeding, but would involve no objectionable inter¬ 
ference with any other stations proposed in applications 
pending before the Commission. It would involve no ob¬ 
jectionable interference daytime with existing domestic 
stations and would not raise the nighttime ESS limitation 
of any existing domestic station. The proposed station 
would be limited at night to its 4.7 mv/m contour, with the 
population in the interference area representing approxi¬ 
mately 11% of the population actually served. It would 
cause small increases, ranging from 0.01 mv/m to 0.07 
mv/m, in the nighttime ESS limitations of several Canadian 
stations. 

5. The station proposed by Sky Way Broadcasting Cor¬ 
poration, Columbus, would serve 1,083,489 persons in an 
area of 13,426.6 square miles within its normally protected 
daytime contour (0.5 mv/m) and 379,997 persons in an area 
of 446.9 square miles within its nighttime interference-free 
contour (ESS — 6.31 mv/m). The proposed 25 mv/m con¬ 
tour would cover the business district of Columbus day and 
night and would provide a signal in excess of 10 mv/m day 
and night over the city’s residential area. The proposed 
station would involve mutually prohibitive interfer- 
1916 ence with the station proposed by the other applicant 
in this proceeding, but would involve no objection¬ 
able interference with any other stations proposed in appli¬ 
cations pending before the Commission. 8 It would involve 
no objectionable interference daytime with existing domes¬ 
tic stations and would not raise the nighttime ESS limita¬ 
tion of any existing domestic station. The proposed station 
would be limited at night to its 6.31 mv/m contour, with the 
population in the interference area representing approxi¬ 
mately 5.4% of the population actually served. It would 


2 Under the “old" Standards in effect at the time of the hearing, the 
proposed operation would have raised from 6.2 mv/m to 7.05 mv/m the 
RSS limitation of a station proposed in a pending application (File No. 
BP-4793, since granted) for a new station to operate at Utica, New 
York, on 1150 kc. 
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canse small increases, ranging from 0.09 mv/m to 0.12 
mv/m, in the nighttime limitations of several Canadian sta¬ 
tions. 

Northwestern Ohio Broadcasting Corporation — 

Docket No. 7357 

6. The applicant is an Ohio Corporation authorized to 
issue 550 shares of common voting stock at $100 par value 
and 200 shares of preferred stock at $100 par value. The 
preferred stock has no voting rights except upon default of 
three semi-annual dividend payments. Twelve percent of 
the common stock has been issued and the remainder sub¬ 
scribed; none of the preferred stock has yet been issued or 
subscribed. On October 10, 1946, the applicant received a 
construction permit for a Class B FM station at Lima. The 
officers, directors and stockholders, all of whom are resi¬ 
dents of Lima, Ohio, and United States citizens, are as fol¬ 
lows : 

Common Stock Issued 

Name Office and Subscribed Percent 


George E. Hamilton 

President and Director 

250 

45.45+% 

William L. Rickman 

Vice-President and 
Director 

150 

27.27+% 

Robert W. Mack 

Secretary-Treasurer 
and Director 

150 

27.27+% 

! 


Total 

550 

100 


7. George E. Hamilton is the owner of 40% of the com¬ 
mon stock and of all the preferred stock of Appliances 
Credit Corporation, Lima, which discounts obligations for 
appliance dealers. He is a director of the National Bank 
of Lima and is also financially interested in the Wabash 
Realty Company, which owns the Cincinnati Building Com¬ 
pany and real estate in Chicago. He is a director of 
1917 * ‘Feldman’s”, a retail womens apparel store in 
Lima, representing a 15% minority stock interest. 
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Mr. Hamilton has had no broadcast experience and would 
not take part in the daily operation of the proposed station. 
He will perform the normal duties of an officer and director 
of the corporation. He regularly spends three ojr four 
months a year in Arizona, but visits Lima at least once a 
month during that period. 

8. William L. Rickman is president and general man¬ 
ager of * ‘ Feldman ’s ” in Lima. He is on the board of direc¬ 
tors of the Community Chest, has been a director of the 
Better Business Bureau, and has been a director and the 
treasurer of the Kiwanis Club. Mr. Rickman, who con¬ 
ceived the idea of filing this application, would perform the 
regular duties of an officer and director of the applicant 
corporation but would not participate in the proposed sta¬ 
tion’s daily operation. 

9. Robert W. Mack is secretary-treasurer of “Feld¬ 
man’s”. He also has an undivided % interest in the Wal¬ 
dorf Hotel in Lima. He is a member of the board of direc¬ 


tors of the Community Chest in Lima and belongs to the 
Association of Commerce. Mr. Mack would be general 
manager of the proposed station, devoting full time to its 
affairs. He has had no broadcast experience and would, 
therefore, employ an experienced station manager. He 
would resign as treasurer of “Feldman’s” but might re¬ 
tain his position as secretary. He would receive a salary 
for his services to the proposed station of approximately 
$150 per week. 

10. The applicant proposes to broadcast a diversified 
program by dividing its broadcast time in the following 
manner: 56% entertainment, 9.1% educational, 5.3% agri¬ 


cultural, 1.5% civic, 0.8% fraternal, 4.5% religious, 22.7% 
news. A network affiliation is contemplated and there have 
been preliminary negotiations with Mutual Broadcasting 
System. Of the total broadcast time, approximately 60% 
would be devoted to commercial programs; aproximately 
60% would be devoted to network programs, 14.9% to 


transcribed programs, and 19% to local live programs. 


No 
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religious programs would be broadcast on a commercial 
basis. The Allen County agricultural agent would become 
a staff consultant on agricultural programs. The station 
personnel would work with educational, musical and dra¬ 
matic institutions and groups in the community and would 
assist them in preparing programs; direct lines would be 
installed to local high schools. Local news would be gath¬ 
ered by a member of the staff. The applicant offered sus¬ 
taining time to local civic, fraternal, charitable and gov¬ 
ernmental organizations and allotted time in its proposed 
schedule for the programs of such organizations. The pro¬ 
posed station would have a staff of approximately 25 
persons. 

11. The cost of construction was estimated by the appli¬ 
cant to be approximately $44,100. The monthly cost of 
operation was estimated to be $8,640 and the monthly in¬ 
come was estimated to be $8,671, initially, on the basis of 
the rate card proposed by the applicant. The applicant’s 
balance sheet (dated May 31, 1946) shows cash in the 
amount of $2,596.16, organization expense $4,003.84, $48,- 
400 receivable on common stock subscriptions and a net 
worth of $55,000. Each of the subscribers is financially 
capable of paying for his stock. The applicant has secured 
a line of bank credit with two local banks in the total 

amount of $60,000. 

1918 Sky Way Broadcasting Corporation — 

Docket No. 7621 

12. The applicant is an Ohio corporation authorized to 
engage in radio broadcasting and to issue 1,500 shares of 
common stock with no par value. Of the shares authorized, 
1,000 shares have been issued to 28 persons for $100,000 in 
cash; no stockholder owns more than 8% of the stock. The 
holders of 71% of the stock are residents of Columbus and 
its suburbs, and only four stockholders, who own a total of 
29% of the stock, live outside the city and its environs. On 
December 26, 1946, the applicant received a conditional 
grant for a construction permit for a Class B FM station 
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at Columbus. All of the stockholders of the applicant are 
United States citizens. The officers and directors, who are, 
with one exception, residents of Columbus and vicinity, are 
as follows: 


Common Stock Issued 


Name 

Office and Subscribed 

Percent 

Gustav Hirsch 

President and Director 

80 

8% 

Gebhard Jaeger 

Vice-President and 

i 



Director 

80 

8% 

Lloyd C. Wright 

Secretary and Director 

50 i 

5% 

William P. Baker 

Treasurer and Director 

50 

5% 

Milton Staub 

Assistant Secretary and 

| 



Assistant Treasurer 

10 

1% 

•Roy W. A mm el 

Director 

50 

5% 

George T. Harding 

Director 

10 ! 

1% 

Walter F. Heer 

Director 

50 

5% 

Ralph D. Henderson 

Director 

80 

8% 

Ralph F. Hirsch 

Director 

10 

1% 


• Resident of Lakewood, Ohio—120 miles from Columbus. 


13. Gustav Hirsch is the sole owner of an electrical 
construction engineering business. He is a veteran of the 
Spanish-American War and World War I and a member 
of the American Legion, United Spanish War Veterans 
and the Army and Navy Club. Mr. Hirsch is vice-president 
and a director of Conneaut Telephone Company, secretary 
and director of Kremer Realty Company, and a director 
of several other telephone and industrial companies. He 
is a member of several professional societies, the Elks 
Club, and the Columbus Athletic Club. Mr. Hirsch is away 
from Columbus most of the time but usually spends one 
day a week in the city. He owns 17.48% of the stock and 
is a director of Skyland Broadcasting Corporation, Dayton, 
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Ohio; 3 he also owns 6.5% of the stock in 
1919 Elyria-Lorain Broadcasting Corporation, Elyria, 
Ohio. 4 Mr. Hirsch was largely responsible for the 
filing of the instant application. He would not take part 
in the daily management of the proposed station. 

14. Lloyd C. Wright is secretary-treasurer of the Ohio 
Independent Telephone Association—an organization 
which handles public relations work for the member inde¬ 
pendent telephone companies. Mr. Wright is not affiliated 
with any civic groups in Columbus, but he was active in 
civic affairs in Jamestown, New Jersey, where he resided 
prior to moving to Columbus in 1944. His present posi¬ 
tion with the Telephone Association requires his spending 
much of his time away from Columbus. He will not take 
part in the daily management of the station. 

15. William Prescott Baker is president and 50% owner 
of the Porter Publishing Company, a daily newspaper 
which publishes court records and allied material and 
circulates among approximately 700 lawyers, real estate 
dealers and automobile dealers. He is also president of 
the Market Exchange Bank, president and a director of 
Cosmopolitan Investors Corporation of Newark, Ohio, 
which owns real estate and stock, a director of a paper 
company in Chillicothe, vice-president of a small loan 
business in Osborn, Ohio, and a director of the National 
Aeronautical Corporation, Collingswood, New Jersey. He 
is a member of the Chamber of Commerce, the Better Busi¬ 
ness Bureau, the State Chamber of Commerce, the Colum¬ 
bus Zoological Society and the Philharmonic Society. 

16. Milton Staub is general manager of the Gustav 
Hirsch engineering organization and has a small stock 
interest in several telephone companies. He is a member 

s On March 18, 1948, the Commission granted the application of Sky- 
land Broadcasting Corporation for a new standard broadcast station at 
Dayton, Ohio. 

4 On October 21, 1947, the Commission granted the application of 
Elyria-Lorain Broadcasting Corporation for a new standard broadcast 
station at Elyria, Ohio. 
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of the board of directors of Franklin County Infantile 
Paralysis Society, a worker for the Community Fund and 
the United Jewish Fund, a member of the Humane Society, 
and the Columbus Zoological Society. He owns 5 shares 
and has subscribed to 10 shares (1%) of the stock of 
Elyria-Lorain Broadcasting Company. He has no other 
radio interests. 

17. Gebhard Jaeger is president of The Jaeger Maqhine 
Company, manufacturer of heavy construction machinery. 
Roy W. Ammel is vice-president of the Elyria Telephone 
Company, an independent company owning exchanges and 
stations in and about Elvria, the countv seat of Lorain 

*7 * 

County, Ohio. George T. Harding is a psychiatrist who 
practices in Columbus and vicinity. Walter F. Heer is 
president of the F. J. Ileer Printing Company, which 
operates a large printing plant, office furniture iand 
1920 stationery business, and publishes or prints several 
magazines of national circulation. Ralph D. Hen¬ 
derson is president of the Citizens Publishing Company, 
which publishes the Columbus “Citizen”, a daily news¬ 
paper of general circulation throughout Central Ohio. 
Ralph F. Hirsch is a partner of Hirsch & Hirsch, which 
is engaged in a general insurance business with headquar¬ 
ters in Columbus. Ronald B. Woodyard, Loren M. Berry, 
and J. Frank Gallaher, who are 8% stockholders of the 
applicant, and Roy W. Ammel, each owns 6.5% of the 
stock of Elyria-Lorain Broadcasting Company and 17.48% 
of the stock of Skyland Broadcasting Corporation. Messrs. 
Woodyard, Berry, and Gallaher are officers and directors 
of Skyland Broadcasting Corporation and Mr. Ammel is 
president and a director of Elyria-Lorain Broadcasting 
Company. Mr. Woodyard is also a director and 47.2% 
stockholder in Radio Voice of Springfield, Inc. (WIZE), 
Springfield, Ohio. 

18. The applicant proposes to broadcast a diversified 
program by dividing the total broadcast time in the fol¬ 
lowing manner: 59.5% entertainment, 18% news, 8.7% 
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education, 5.9% agriculture, 2.2% religion, 1.5% sports, 
and 1.5% special events. The applicant now contemplates 
a station without network affiliation but may consider a 
network contract if, after the station has been in operation, 
the public seems to desire it. Of the total time, 46.6% 
would be devoted to recorded programs and 41.9% would 
be devoted to live programs. The time devoted to com¬ 
mercial programs would be 65%—70% of the total time. 
The applicant employed a former radio station continuity 
writer to survey the needs and desires of farm, labor- 
management, political, musical, religious, educational, vete¬ 
ran, and many other civic and communal groups. After 
representatives of 56 such organizations had been con¬ 
sulted, the proposed program plan was designed to include 
programs by and for many of these groups. The staff of 
the proposed station would attempt to develop local talent 
and would assist in the production of live public service 
programs. Religious programs would be broadcast on a 
sustaining basis only. The proposed program schedule 
includes a forum program, a veterans’ program, a daily 
local news program and programs to be broadcast from 
the local schools. None of the proposed staff of 33 persons 
has been selected; local veterans would be preferred. 

19. At the time of the hearing, the applicant contem¬ 
plated applying for a construction permit to erect an FM 
station at Columbus. The estimated cost of construction 
for the combined FM and AM construction was $148,000, 
of which approximately $37,000 was allocable to the FM 
proposal Thus, the estimated cost of construction for the 
AM station proposed in the instant application would be 
$111,000. The monthly cost of operation was estimated 
to be $12,100 and the monthly income was estimated to be 
$14,000. As of June 8,1946, the applicant had total assets 
of $100,000, composed of $89,003.62 cash, $1,000 paid for 
an option on land, $3,118.96 deposited on equipment and 
preliminary expenditures of $6,877.62. Additional funds 
would be secured by the sale of the 500 shares of unissued 
stock for $50,000 to the present stockholders on a pro rata 
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basis. In addition, two banks in Columbus have assured 
Gustave Hirsch that the applicant can borrow money from 
them, and Mr. Hirsch is, himself, willing and able to lend 
money to the applicant, if necessary. 

1921 Conclusions 

1. Since the applicants, Northwestern Ohio 
Broadcasting Corporation and Sky Way Broadcasting 
Corporation, propose to serve two different communities, 
the Commission is required, in exercising its licensing func¬ 
tion, to make its determination in the light of the provi¬ 
sions of Section 307 (b) of the Communications Act of 1934, 
which requires the Commission “to make such distribution 
of licenses, frequencies, hours of operation, and of power 
among the several states and communities as to provide a 
fair, efficient and equitable distribution of radio service to 
each of the same.” For the reasons set forth below, the 
Commission is of the opinion that the requirements of 
Section 307 (b) would be better achieved by a grant to Lima 
rather than a grant to Columbus. 

2. By Section 1 of the Communications Act of 1934, as 
amended, a duty evolves upon this Commission, in its 
licensing function, to establish the most widespread and 
effective broadcast service possible to this country, which 
by the nature of radio communications is limited to the 
availability of broadcast frequencies. In carrying forth 
its responsibility, Section 307 (b) further prescribes the 
criteria of a “fair, efficient and equitable” distribution of 
radio frequencies to guide us in our determinations. Trans¬ 
lated into principle in comparative proceedings such as 
this, we have clearly enunciated our interpretation of Sec¬ 
tion 307 (b) in our Memorandum Opinion and Order in the 
matter of Newark Broadcasting Corporation (Docket No. 
6910 ) (3 Pike and Fischer R. R. 852), where we stated 
that “ •• * radio service in fact refers to transmission as 
well as reception and includes consideration of the sources 
from which the programs are received, as well as the 


168 A 


number of stations which can be heard.” Moreover, this 
principle has been the basis of many of our previous deci¬ 
sions where we established the policy that the absence of 
a local transmission facility constituted a showing by an 
applicant of substantial need for radio service outweighing 
the fact that a competing applicant proposes to serve a 
larger population. In this connection, our decisions have 
been grounded upon the Commission’s belief that the public 
interest requires the availability of a local transmission 
facility to provide the people of a community with a pro¬ 
gram service adapted to their needs and with an opportu¬ 
nity for local self-expression. 

3. The question presented in the instant proceeding is 
whether Lima, with a population of 44,711, and one fulltime 
station, is to be preferred to Columbus with a population 
approximately seven times greater than Lima and three 
fulltime stations and one daytime non-commercial educa¬ 
tional station. Columbus is the capital of the State of 
Ohio, and the center of a metropolitan district with a 
population of 365,796, as contrasted with Lima which is 
the county seat of Allen County, with a population of 
73,303 persons. With respect to the availability of broad¬ 
cast reception services, in addition to the daytime service 
of WOSU, a non-commercial educational station at Colum¬ 
bus, the listening public of the city of Columbus receives 
one more broadcast service, both day and night, than do 
the people of the city of Lima. Similarly, the people 
within the nighttime rural area of the Columbus applicant 
receive one more primary radio service than do the people 
within the nighttime rural area of the Lima applicant. 

The daytime rural areas proposed to be served by 
1922 both applicants receive numerous and an identical 
number of primary signals. However, of the five day¬ 
time and four nighttime broadcast services received by the 
listening public of Columbus, four and three, respectively, 
originate from Columbus stations and include the programs 
of the four major networks. In contrast, of the three broad- 
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cast services both day and night, received by the city of 
Lima, only one service originates in the city of Lima. Lima 
receives the programs of only three of the four major 
networks. 

4. The choice between the two communities based upon 
Section 307 (b) is indeed a difficult one. However, upon 
a comparison of the two communities, the present distribu¬ 
tion of radio facilities to each, considering both the avail¬ 
ability of local transmission facilities and the availability 
of broadcast services to each, and the relative advantages 
to be derived through the allocation of the frequency 
herein involved, we believe that a greater need exists at 
Lima for an additional radio facility than at Columbus. 
In our opinion, the decisive point in favor of Lima, unlike 
Columbus, is the fact that the listening public of Lima has 
no choice of locally originated programs. A community 
does not receive an adequate share of radio service merely 
because signals from stations located in other communities, 
and directed primarily to the needs and interests of such 
other communities, may be heard within the limits of the 
community in question. Thus, while two out-of-town sta¬ 
tions render a primary service to Lima, such stations 
cannot be expected to provide the residents with service 
comparable in any way to that of stations located at Lima 
and offering program services to meet the particular needs 
and requirements of the Lima community (cf. Memoran¬ 
dum Opinion and Order in the Matter of Newark Broad¬ 
casting Corporation, supra). Moreover, the need for the 
establishment of a second station at Lima is not obviated 
by the fact that the Lima applicant proposes to affiliate 
with a network and would devote approximately 60% of its 
time to network programs. The Lima applicant, though it 
proposes to affiliate with a network, nevertheless proposes 
to devote a substantial portion of the station’s time to 
locally originated programs. Furthermore, the proposed 
station, whether network or not, would be licensed to serve 
the needs of the people of Lima. Thus, there is no merit to 
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an argument which challenges the extent to which the 
proposed Lima station will be a source of locally originated 
programs. 

5. In making this determination to prefer Lima, we are 
aware that the Sky Way Broadcasting Corporation would 
serve a larger population both day and night, and particu¬ 
larly during the day when it proposes to use 5 kw power 
and would serve a population approximately three times 
greater in an area more than two and one-half times larger 
than would the Lima applicant. We have further consid¬ 
ered the fact that regional channels, such as is requested 
here, are normally allocated to render primary service to 
metropolitan areas and rural areas contiguous to those 
districts. However, we believe that the foregoing factors 
are outweighed by the greater need in respect to radio 
broadcast service to the substantial population of the city 
of Lima and of its rural area which presently does not 
receive a choice of locally originated programs. For unless 
due recognition is given to the claims of smaller 
1923 communities embracing a population of some sub¬ 
stantial size, an undue concentration of facilities in 
the larger communities will inevitably result. A chart 
purporting to show that the Sky Way Broadcasting Corpo¬ 
ration would achieve a more efficient use of the frequency 
was submitted at the oral argument of this proceeding, and 
it was contended that the Commission in reaching its 
determination based upon Section 307 (b) must consider 
concurrently the three bases therein set forth of “fair, 
efficient, and equitable” distribution, and must further 
accord equal weight to each of these criteria. It is evident 
from our discussion herein that we have considered each of 
the criteria of Section 307 (b); however, there is nothing in 
the Communications Act, our Rules or Regulations, or our 
policy which requires the Commission, in a comparative 
proceeding such as this, to give equal weight to each 
criterion without regard to the facts of each particular case 
and the substantial compliance of such facts with the 
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criteria of this Section when viewed in the light of the 
mandate of the Communications Act, requiring the Com¬ 
mission to provide the most widespread and effective 
broadcast service possible to this country. 

6. From the above findings and conclusions, and in view 
of the fact that both Northwestern Ohio Broadcasting 
Corporation and Sky Way Broadcasting Corporation pro¬ 
pose to render meritorious program services designed to 
meet the needs of the respective communities, and both 
applicants are legally, financially, technically, and other¬ 
wise qualified to construct and operate the station proposed 
by their respective applications, we conclude that a grant 
of the application of Northwestern Ohio Broadcasting 
Corporation would better serve the public interest, con¬ 
venience and necessity. 

7. IT IS THEREFORE ORDERED, This 20th day of 
October, 1948, that the application of Northwestern Ohio 
Broadcasting Corporation BE, AND THE SAME IS 
HEREBY, GRANTED, and the application of Sky Way 
Broadcasting Corporation BE, AND THE SAME IS 
HEREBY, DENIED. The grant to Northwestern Ohio 
Broadcasting Corporation is subject to approval of the 
transmitter site and antenna system by the Civil Aeronau¬ 
tics Administration. 

FEDERAL COMMUNICATIONS COMMISSION 

• • • • 

Released: October 21, 1948 


• * • • 

1875 Mr. Cohn: I have prepared two charts, which are 
available I trust to all of the five Commissioners sit¬ 
ting. These charts — 

Commissioner Walker: You mean visible, j 

1876 Mr. Cohn: Can you see them? 

Commissioner Walker: Oh, yes, we can all see 


them. 
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Mr. Cohn: These charts purport to set forth on the one 
hand the proposed services to Columbus and Ohio both day 
and night and the present existing services day and night 
to the two cities broken down in further detail. 

• • * * 

1880 Commissioner Sterling: What is the roughly pro¬ 
portionate size of the two communities, Mr. Cohn, in 

terms of — well, in this first decision what did it mean? 
Size of population or area? 

Mr. Cohn: I would assume it meant not only that, sir, 
but taking into consideration, for example, the type of 
communities they were; namely, that Columbus has three 
large universities, it is the capital of the State, it has large 
manufacturing, and all the other things. But the Commis¬ 
sion categorically finds that the transmission facili- 

1881 ties are roughly proportionate. 

Commissioner Sterling: It says roughly propor¬ 
tionate to their size. 

Mr. Cohn: To their size, yes, sir. 

Commissioner Sterling: Has this underlining been sup¬ 
plied by you or — 

Mr. Cohn: Yes, sir. It is noted on the bottom. 
Commissioner Sterling: I see it here. 

Mr. Cohn: All underlining on the page has been sup¬ 
plied by us. 

• • • • 

1889 Commissioner Webster: Are the circumstances 
the same in the Baltimore-Lancaster case as the case 

we are discussing here? 

Mr. Cohn: I would think, sir, that they are not only the 
same but, as our brief points out, our case is even a 
stronger case. 

Commissioner Webster: I didn’t mean which case was 
the stronger. I meant were the facts surrounding 

1890 paralleling each other? 

Mr. Cohn: No, not all of the facts were the same. 
For example, Lancaster had even a greater population than 
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Lima. Baltimore had more radio service than Columbus. 
Our brief goes into that in quite detail. 

Commissioner Webster: Then, you wouldn’t interpret, 
in this language here: “However, in a comparative pro¬ 
ceeding such as this”, “such as this” to mean that the facts 
must be comparable? 

Mr. Cohn: No, sir. I think this refers to the previous 
language before it, where the Commission talks about the 
size of Baltimore as compared to Lancaster, the number of 
services available to Baltimore as compared to Lancaster, 
and all the similar facts, as in this particular case. 

And I think this refers to a case going off on 307(b), 
where on the one hand you have the efficiency question but 
that particular town which proposes the greater efficiency 
of the service has more stations than the town which is 
smaller and doesn’t have as many stations. 

i 

* * • • 


i 
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i 
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JURISDICTIONAL STATEMENT 

This is an appeal from a Decision of the Federal Com¬ 
munications Commission released October 21, 1948, which 
denied the application of Sky Way Broadcasting Corpora¬ 
tion for a construction permit for a new standard broad¬ 
cast station at Columbus, Ohio, to be operated on the fre¬ 
quency 1150 kilocycles with the power of 5 kilowatts during 
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the day and 1 kilowatt at night and granted the application 
of Northwestern Ohio Broadcasting Corporation for a con¬ 
struction permit for a new standard broadcast station at 
Lima, Ohio, to be operated on the frequency 1150 kilocycles 
with the power of 1 kilowatt day and night. Appellant, as 
a person aggrieved and whose interests are adversely af¬ 
fected, invokes the jurisdiction of this Court under Sec¬ 
tions 402(b)(1) and 402(b)(2) of the Communications Act 
of 1934, as amended (App. 2). 

n. 

STATEMENT OF THE CASE 

On May 21, 1946, appellant filed an application with the 
Commission for a construction permit for a new standard 
broadcast station at Columbus, Ohio, to be operated on the 
frequency of 1150 kilocycles with power of 5 kilowatts day, 
1 kilowatt night, unlimited time, using a directional an¬ 
tenna. On June 6, 1946, this application was designated 
for hearing, to be consolidated with the hearing previously 
ordered upon applications for use of the same frequency in 
Dayton, Ohio, by WOOP, Inc., and in Lima, Ohio, by 
Northwestern Ohio Broadcasting Corporation, intervenor 
herein (J. App. 25-26). The application of WOOP, Inc. 
requested the use of 1150 kc, with power of 1 kw night¬ 
time and 5 kw daytime, unlimited time, using a directional 
antenna. The application of intervenor requested the use 
of 1150 kc, with power of 1 kw, unlimited time, using a 
directional antenna. The three applications were mutually 
exclusive. 

The competitive applications of appellant, WOOP, Inc., 
and intervenor were heard in a consolidated proceeding 
which was held on June 12-14,17 and 26,1946. The record 
was closed on June 26, 1946. On August 8, 1947, the Com¬ 
mission granted intervenor’s petition for leave to amend 
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its application in order to show changes in that company’s 
officers and stockholders, which were occasioned by the 
withdrawal of two of its principals. One of the stockhold¬ 
ers of intervenor, upon being appointed a Commissioner of 
the Federal Communications Commission, withdrew from 
the corporation because of his legal disability to hold an 
interest in a radio applicant. The record was then re¬ 
opened for the purpose of adding to the record the afore¬ 
mentioned amendment and the proceeding scheduled for 
further hearing. On August 22, 1947, pursuant to stipula¬ 
tion, the record was closed and the further hearing can¬ 
celled. 

On October 16, 1947, the Commission released a Pro¬ 
posed Decision looking to a grant of the application of in¬ 
tervenor and to a denial of the applications of WOOP, Inc. 
and of appellant (J. App. 100-105). WOOP, Inc. did not 
file exceptions to this Proposed Decision nor participate in 
any of the proceedings thereafter. However, appellant 
filed exceptions and on December 19,1947, it presented oral 
argument before the Commission in support of these ex¬ 
ceptions. On March 16, 1948, the Commission released a 
Decision in this proceeding granting the application of in¬ 
tervenor and denying the applications of appellant and 
WOOP, Inc. (J. App. 105-110). On April 1, 1948, a Peti¬ 
tion for Rehearing and Reargument, and on July 30,1948 
a Supplemental Petition thereto, were filed by appellant 
directed against this Decision. On September 21, 1948, 
the Commission (1) granted the Petition for Rehearing, 
in part; (2) set aside its Decision of March 16,1948, with 
respect to the applications of appellant and intervenor; (3) 
released a Revised Proposed Decision again granting the 
application of intervenor and denying the application of 
appellant; and (4) ordered that oral argument upon any 
exceptions which appellant might file thereafter to the Re¬ 
vised Proposed Decision be scheduled for October 15; 1948 
at 10 a.m. (J. App. 111-120). 
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On September 24, 1948, the Commission adopted an 
Order changing the hour of oral argument to be held on 
October 15 from 10 ajn. to 2 pjn. (J. App. 120-121). On 
September 28, appellant filed a petition requesting the 
Commission to change the date of oral argument to Novem¬ 
ber 1,1948 or some subsequent time (J. App. 121-124). On 
September 30 the Commission denied this petition for the 
continuance of the date of oral orgument (J. App. 125- 

126) . On October 7, appellant requested an hour’s time 
within which to present its oral argument (J. App. 126- 

127) . On October 12, the Commission summarily denied 
this request, stating that only 30 minutes would be per¬ 
mitted (J. App. 154-155). 

Exceptions to the Revised Proposed Decision were filed 
by appellant on October 11, 1948 (J. App. 127-154). In 
these exceptions it renewed its request for an hour’s time 
within which to present oral argument (J. App. 128). At 
the oral argument, which was held on October 15, the Act¬ 
ing Chairman of the Commission announced that only 30 
minutes time would be given appellant’s counsel for the 
presentation of his oral argument (J. App. 66). The 30 
minutes allowed counsel included not only his oral argu¬ 
ment but any rebuttal to intervenor’s oral argument. 
Counsel for appellant proceeded with the oral argument 
after protesting that this limitation of time made it impos¬ 
sible for him adequately to discuss the Revised Proposed 
Decision and appellant’s exceptions and was, in fact, a 
denial of due process and a fair hearing as required by the 
Communications Act (J. App. 64-66). 

On October 21, 1948, the Commission released a second 
final Decision, adopted the previous day, granting the ap¬ 
plication of intervenor and denying the application of 
appellant (J. App. 155-171). On November 10, 1948, 
appellant filed with this Court its Notice of Appeal and 
Statement of Reasons Therefor (J. App. 2-8). 
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m. 

STATUTES, REGULATIONS AND RULES INVOLVED 

The relevant parts of statutes, regulations and rules 
involved here are printed as an appendix to this brief 
(App. 1 to 4) infra. 


IV. 


STATEMENT OF POINTS 


1. The Commission’s Decision is void because, in vio¬ 
lation of the Communications Act of 1934, as amended, 
and of the Fifth Amendment to the Constitution of the 
United States, the Commission denied appellant the op¬ 
portunity of a full and fair hearing (Specifications of Er¬ 
ror, No. a). 


2. The Commission’s Decision is void because, in viola-. 
tion of Section 1.856 of its Rules and Regulations, the Com¬ 
mission failed to rule upon each of the exceptions filed by 
appellant to the Commission’s Revised Proposed Decision 
(Specifications of Error, No. b). 

3. The Commission’s conclusions are based upon irra¬ 
tional reasoning, or upon statements which have no sup¬ 
port in the Findings of Fact, or upon findings which are 
not based upon substantial evidence (Specifications of 
Error, Nos. c-i, inclusive, k, 1 and n). 


4. The Commission’s Decision violates Section 307(b) 
of the Communications Act of 1934, as amended, and is 
also inconsistent with Commission policy and precedent 
construing this Section (Specifications of Error, Nos., j and 
m). 


5. The Commission erred in failing to find and conclude 
that intervenor proposed to delegate to a network the re¬ 
sponsibility of programming during certain hours on Sat- 


i 
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urday evening and Sundays, in violation of the principle 
of licensee responsibility (Specifications of Error, No. o). 

6. By its errors in matters of procedural and substan¬ 
tive law, the Commission’s Decision has deprived appellant 
of the fair comparative consideration of its application to 
which it is entitled, pursuant to Section 309(a) of the Com¬ 
munications Act of 1934, as amended, (Specifications of 
Error, No. p). 

V. 

SUMMARY OF ARGUMENT 

In this case, appellant challenges not only the result 
reached but also the method and reasoning employed by 
the Commission in reaching such result. 

1 . 

Appellant was entitled, as a matter of law, to a full and 
fair hearing which included, among other things, a full 
opportunity to make an oral argument and the Commis¬ 
sion’s consideration of its exceptions and the argument. 
On September 21, 194S, when the Commission released its 
Revised Proposed Decision in this matter, which acknowl¬ 
edged the choice in this case to be “indeed a difficult one”, 
it ordered that oral argument upon any exceptions which 
appellant might file thereafter, be held on October 15, 
1948 — only four days after the exceptions were to be filed, 
according to the Commission’s Rules. When examined in 
the light of the Commission’s previous actions in other 
cases pending for oral argument, this short period of time, 
to say the least, was highly irregular. The haste was un¬ 
precedented. On September 30, 1948, the Commission 
arbitrarily denied appellant’s petition for a short continu¬ 
ance of the oral argument date. 

On October 11, without a word of explanation, and 
again on October 15, 1948, the Commission denied appel- 
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i 

lant’s request for more than the usual 30 minutes time for 
oral argument, even though counsel insisted that an ade¬ 
quate presentation could not be made in 30 minutes. 

The unreasonable, arbitrary and capricious nature of 
these two actions is further emphasized by the following 
facts in this “difficult” case: (1) At the time the Com¬ 
mission denied appellant’s requests, it was fully aware 
of the fact that it had scheduled a continuous hearing 
before it en banc in another matter for the four days be¬ 
tween the filing of exceptions and oral argument. This 
had the practical effect of foreclosing any real examina¬ 
tion of the merits of appellant’s exceptions by the Com¬ 
mission prior to the oral argument or adequately prepar¬ 
ing itself for the oral argument. (2) Only 2 of the 5 
Commissioners who had participated in the March 16, 
1948, Decision participated in the Revised Proposed De¬ 
cision and, consequently to a majority of the Commission¬ 
ers the case was one of first impression. (3) The Revised 
Proposed Decision was the Commission’s third attempt at 
writing a rational opinion which would support a grant 
to intervenor. The theory of that opinion was at com¬ 
plete variance with the two previous ones. (4) Two work¬ 
ing days after the oral argument the Commission adopted 
the second final Decision, subject of this appeal, which 
was, again, different from the three previous ones. Forty- 
eight hour consideration of oral argument and exceptions 
resulting in a rewritten Decision is unprecedented. 

The failure to afford appellant a full and fair hearing 
and opportunity for oral argument is contrary toi due 
process required by the Fifth Amendment and Section 
309 (a) of the Communications Act of 1934 and renders 
the Decision in this matter entirely void. 

2 . j 

Section 1.856 of the Commission’s Rules provides, in 
part, that the Commission’s final decision “.shall 
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show the raling upon each relevant and material exception 

filed by the parties.to the Commission’s Proposed 

Decision.” In this case, the Commission did not issue any 
rulings upon appellant’s exceptions. 

3 . 

The Commission’s Decision is void since it fails fully to 
set forth the grounds for its Order. Its conclusions are re¬ 
plete with narrative statements which do not perform the 
function of enabling appellant to determine whether such 
facts operate in its favor or to its prejudice under Section 
307(b) of the Communications Act of 1934. Accordingly, 
appellant is unable to determine whether such statements 
are used as a basis of the Commission’s Decision; if they 
were used to its disadvantage, they were so used arbitrarily 
and capriciously since they are not based upon Findings 
of Fact or findings supported by substantial evidence. 

4 . 

The Commission’s Decision is contrary to policy and 
precedent and contrary to the requirements of Section 
307(b) of the Communications Act of 1934. Under that 
Decision whenever there are two mutually exclusive ap¬ 
plications and one applicant proposes to serve a city which 
has two (or more) stations and the other applicant pro¬ 
poses to serve a city which has only one station, the latter 
applicant will always be preferred, irrespective of other 
considerations. The Decision fails to give appropriate 
consideration to (a) the availability of broadcast services 
in the areas proposed to be served by appellant and inter- 
venor; and (b) the more efficient use of the frequency 
which would result from a grant of appellant’s applica¬ 
tion, which are requirements of Section 307(b) of the 
Communications Act. 
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5 . 

i 

Intervenor proposes to delegate to the Mutual Broad¬ 
casting System network the responsibility of program¬ 
ming during certain hours. Such a proposal is a violation 
of the responsibility of a licensee for the operation of its 
station and makes its program policy contrary to the public 
interest required by the Communications Act. Accordingly, 
the Commission’s conclusion that intervenor proposes a 
meritorious program service is arbitrary and capricious. 

VI. 

ARGUMENT 

i 

A. 

The Commission’s Denials of Appellant’s Requests for a 
Continuance of Oral Argument and for Additional Time 
to Present Oral Argument Were Arbitrary and Capricious. 
They Deprived Appellant of the Full and Fair Hearing 
to Which It Was Entitled. 

It is well established that under Section 309(a) of the 
Communications Act (App. 1-2), appellant was entitled 
to an adequate and fair hearing upon its application before 
it could be denied. 1 In its Rules and Regulations, the Com¬ 
mission has expressly recognized this and has provided for 
an applicant’s right to oral argument as part of the hear¬ 
ing process. Section 1.856 of its Rules and Regulations 
states that there shall be “. . . full opportunity . for 
the filing of exceptions, supporting statements, briefs and 
for oral argument ...” prior to a final decision (App. 
4). “Full opportunity” means, of course, that among 
other things the parties shall be afforded a reasonable time 


1 Ashbacker Radio Co. V. Federal Communications Commission, 326 
U. S. 327, 330: Missouri Broadcasting Corporation v. Federal Communi¬ 
cations Commission, 68 App. D. C. 154, 156, 94 F, 2d 623, 624, 
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to prepare exceptions, that each of the parties and the 
Co mmis sion shall have a reasonable time to study them 
prior to (and after) oral argument, and that each of the 
parties shall have a reasonable length of time to present 
oral argument upon the matters raised by the exceptions. 
Section 1.854 of the Commission’s Rules provides for a 
period of 20 days after publication of a proposed decision 
within which to file exceptions and for a period of ten 
days after the filing of exceptions within which any party 
may file a reply brief (App. 3-4). The Commission’s Rules, 
however, do not specify as to when it shall announce 
the date upon which oral argument shall be held, or the 
period which shall elapse between the date of (a) the 
proposed decision, or (b) the filing of exceptions, or (c) 
the announcement of oral argument date, and the actual 
date of oral argument. 

The importance of oral argument has always been recog¬ 
nized in our common law judicial process. Its role is 
predicated upon the assumption that those who hear the 
oral argument will first have read the briefs (or excep¬ 
tions). Without that preliminary effort by the tribunal to 
acquaint itself with contending theories and disputed facts, 
the oral argument loses its purpose.* 

Oral orgument connotes a two-way process where the 
arguer speaks and the prepared listener thinks and ques- 


2 The importance and role of oral argument is perhaps best set forth 
by Frederick B. Wiener in a recent Harvard Law Review article where 
he states: 

“Appellate judges, virtually without exception, say that a case 
should never be submitted without oral argument. A good many are 
on record in print to the same effect and add that they fed a sense 
of genuine regret whenever the clerk announces that a case is being 
submitted on briefs alone. These expressions reflect the fact that 
the task of judgment is infinitely harder when counsel is not present 
to be questioned regarding his exact position or the limits or a prin¬ 
ciple he has argued in the brief. Just as the trial lawyer objects to 
an offer in evidence of an affidavit on the ground that he can't 
cross-examine a document, so an appellate judge knows that he 
cannot obtain from a printed brief the clarification of issues and 
positions which questioning of counsel will afford." (62 Harvard L. 
Rev. 66, 69 (1948)) 
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tions. Once an oral argument reduces itself to a one-way 
process — where only, the arguer speaks — there is no 
“oral argument”. The procedure of oral argument is not 
‘‘a formality”. On the contrary, it is “ a substantial aid to 
correct decision” (Justice Stephens, dissenting opinion in 
Eastland Company v. Federal Communications Commis¬ 
sion , 67 App. D. C. 316, 321, 92 F. 2d 467, 472). 

In the light of the circumstances of this case, and partic¬ 
ularly the fact that (1) the Revised Proposed Decision 
was the Commission’s third attempt to arrive at a sound 
decision, (2) the Commission itself characterized the case 
as “indeed a difficult one”, (3) the haste in scheduling the 
oral argument and (4) the fact that only 2 of the 5 Com¬ 
missioners who participated in the Revised Proposed De¬ 
cision participated in the Decision of March 16, 1948 — in 
the light of all these facts, the Commission’s summary de¬ 
nials of appellant’s requests for a short continuance of 
oral argument date were manifestly an abuse of discretion 
and deprived appellant of a full and fair oral argument. 3 

The Revised Proposed Decision of September 21, 1948, 
to which appellant’s exceptions and oral argument were to 
be directed, contained the Commission’s third and different 
set of conclusions in this matter and was a complete de¬ 
parture from the theories advanced in either its Proposed 
Decision of October 16,1947, or its final Decision of March 
16,1948 (Br. 40-41, infra). Although the Revised Proposed 
Decision reached the same result as the previous decisions, 
the Commission now admitted, for the first time, that the 
choice between the two applications was “indeed a difficult 


3 Appellant does not contend that it is within the province of this 
Court to order the Commission to grant an hour, 45 minutes or any 
specific time for oral argument. However, it submits that this Court 
has the power, pursuant, to Section 402(e) of the Communications Act, 
to review the Commission’s manner of treating this basic right in order 
to determine whether in the light of all surrounding circumstances, 
appellant was really given full opportunity for oral argument or 
whether the Commission was merely given token and perfunctory recog¬ 
nition to a basic right Missouri Broadcasting Corporation v. Federal 
Communications Commission, 68 App. D. C. 154, 94 F. 2d 628. 
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one” (J. App. 114). Despite this admission; despite the 
fact that only two of the five Commissioners participating 
in the Revised Proposed Decision had participated in the 
Final Decision of March 16,1948, (thus making this a case 
of first impression to a majority of them); despite the fact 
that the Commission could have no knowledge as to the 
problems which appellant’s exceptions might raise, or as to 
whether there would be any replies to snch exceptions, to 
say nothing of what problems might be suggested by them 
— despite all of these factors, the Commission, simultane¬ 
ously with the release of the Revised Proposed Decision 
ordered that oral argument on any exceptions which might 
be filed in the future should take place on October 15,1948. 

According to Section 1.854 of its Rules (App. 3), any 
exceptions to be filed were due within 20 days — October 
11, 1948. Thus, oral argument was scheduled for a date 
only four days after the exceptions were due. 

On September 28 appellant filed a petition for a short 
continuance, pointing out the unreasonableness of this 
action and that in no other case had the Commission 
scheduled oral argument so soon after issuing a Pro¬ 
posed Decision to which exceptions could be filed (J. App. 
121-124). 

On September 30, 1948, the Commission denied this peti¬ 
tion in an opinion which clearly shows that the Commission 
had no intention of giving any real consideration to the ex¬ 
ceptions which were to be filed and oral argument which 
was to be made, but treated them as a “formality” (J. App. 
125-126). The grounds given by the Commission as justify¬ 
ing its denial of the continuance were entirely without logic. 
The denial ignores the fact that the theory of law applied 
in the Commission’s Revised Proposed Decision as the 
basis for its result was entirely different from that which 
it used in either the Proposed Decision of October 13, 
1947 or the Decision of March 16,1948 (see Br. 40-41 infra). 
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Moreover, the Revised Proposed Decision was issued by a 
substantially different group of Commissioners than issued 
the Proposed and Final decisions and heard appellant’s 
oral argument directed against the Proposed Decision. In 
fact, one of the reasons the Decision of March 16,1948 was 
set aside was that it had not been issued by a quorum of 
the Commissioners who had heard oral argument (j. App. 
117). | 


Even if it were conceded that the four days between the 
filing of exceptions and the date of oral argument might 
ordinarily be a reasonable length of time for the Commis¬ 
sion to study the exceptions prior to oral argument — de¬ 
spite the admitted “difficult” nature of the case — the ac¬ 
tion denying a short continuance clearly becomes unrea¬ 
sonable when viewed in the light of the fact that the Com¬ 
mission had already scheduled another matter for a hear¬ 
ing before it en banc for the entire four days preceding the 
oral argument. 4 


A study of Commission actions in broadcast cases for 
the past 8 years discloses no instances in which the Com¬ 
mission has ordered oral argument at a date only four days 
after exceptions were filed, or has even scheduled oral 
argument prior to the filing of exceptions. In Exhibit A, 
(App. 5-6), there is set forth pertinent data concerning 
all broadcast hearing cases in which a proposed decision 
was issued, an announcement of oral argument date was 
made, oral argument was held or a final decision was pro¬ 
mulgated between July 15, 1948 and the date this appeal 
was taken. In none of these cases was there any com¬ 
parable element of reckless haste to dispose of the matter. 


i 


4 On September 24, 1948, the Commission adopted an Order in the 
Matter of General Mobile Service et al, (Docket Nos. 8658 et al ) in 
which it announced that it would hold hearings in that matter every 
day from October 6 through October 14, 1948. Thus, when it denied the 
continuance it was aware of the fact that it would be in continuous 
session during these four days and would have no real opportunity to 
study appellant’s exceptions prior to oral argument. 


I 
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On October 11, 1948 appellant filed its exceptions and 
supporting brief which consisted of 53 legal size pages; 
they contained numerous citations, statistics, record refer¬ 
ences and complicated tables. 

The unreasonableness of the Commission’s actions be¬ 
came even more pronounced when it summarily denied ap¬ 
pellant ’s request for one hour’s time (instead of only 30 
minutes) to present oral argument. This request was 
made after the Commission had denied its petition for a 
short continuance and before it had filed its exceptions. 
The Commission arbitrarily refused to hear appellant’s 
oral argument for more than 30 minutes without even 
knowing what possible problems the exceptions would raise 
for appropriate discussion at the oral argument. 

A grant of additional time to present oral argument 
would have tended to offset, to some extent, at least, the 
lack of opportunity for the Commission to examine appel¬ 
lant’s exceptions prior to oral argument. But even this one 
last vestige of the semblance of an opportunity to secure 
a fair oral argument was denied appellant As events 
turned out, the Commission was in session en banc in the 
General Mobile hearing the entire four days preceding Oc¬ 
tober 15. On the evening of October 14, (the night before 
appellant’s argument), it recessed at 11:05 pan. On Oc¬ 
tober 15 it continued with that hearing until 1:55 p.m. 
See Exhibit B (App. 6). It then commenced oral argu¬ 
ment in this matter at 2:30 p.m. — 30 minutes after it was 
scheduled to begin (J. App. 64).“ 

3 Appellant does not contend that the Commission was at fault in giv¬ 
ing as much time as it did to the other hearing in which it was engaged. 
Appellant submits, however, that it too was entitled to a full and fair 
oral argument. 

The length of time being taken for oral argument in the General 
Mobile hearing by some parties was objected to by a counsel for other 
parties who was scheduled to be heard later and who would present a 
different point of view. This counsel complained that too much time was 
being given to his adversaries for the presentation of cumulative argu¬ 
ment and he expressed concern that because he was scheduled for oral 
argument in the latter days of the hearing, the Commission would rush 
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The nature of the oral argument itself on October 15, 
1948 brings to a focus the results of the Commission’s un¬ 
due haste in proceeding to oral argument without giving 
the Commissioners themselves a fair opportunity to study 
appellant’s exceptions. Only a few questions were asked 
of appellant’s counsel by any of the Commissioners. Their 
inquiries asked for facts which could have been ascertained 
from a casual reading of the exceptions or by merely being 
familiar with the statement of facts found by the Commis¬ 
sion in any of its three previous decisions (J. App. 172- 
173.) No questions were asked of counsel for intervenor. 

A “full and fair” oral argument in addition to requir¬ 
ing an affirmative willingness on the part of the hearers 
to participate also requires that the hearers subsequently 
give careful consideration to what has been said. In its 
two opinions in the case of Morgam, v. United States, the 
Supreme Court emphasized the importance of a full and 
fair consideration of argument in the adminstrative hear¬ 
ing process.® 


him through his argument. In reply to this objection, Chairman Coy 
stated: 

“.. . the Commission in its discretion and judgment, recognized the 
demands of all the people who filed appearances in this hearing for 
the time which they requested. We thought the importance of this 
hearing justified us in doing that. You were set down here in 
connection with your appearance for the time for which yon asked 
. . . All of the other appearances here are listed for the time for 
which they asked. 

“One other point, I don't think you mean to say the Commission 
intends now to see that those people who are at the bottom of the 
list will not receive the attention of the Commission, or will not 
receive the time for which they have asked to make their argument. 
I won’t be a party to it. The Commission has never done that sort 
of thing. It does not apply the whiplash. The parties themselves 
apply the whiplash because of their own convenience, that they want 
to get through with it and get home” (Docket No. 8658, Tr. 269, 
270-271). (Italics supplied.) 

« The Supreme Court stated: 

“The ‘hearing’ is designed to afford the safeguard that the one 
who decides shall be bound in good conscience to consider the evi¬ 
dence, to be guided by that alone, and to reach his conclusion unin¬ 
volved by extraneous considerations which in other fields might have 
play in determining purely executive action. The ‘hearing’ is the 
hearing of evidence and argument. If the one who determines the 
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It may be argued that appellant was not deprived of the 
full benefits of oral argument since the Commission had 
the opportunity to study its exceptions after the oral argu¬ 
ment. However, here too the Commission acted with un¬ 
precedented haste. A completely rewritten decision adopt¬ 
ed two working days after the argument does not bear the 
indicia of the kind of judicious consideration which the 
oral argument and exceptions should have received. This 
haste and the Commission’s failure to rule upon each of 
appellant’s exceptions, in violation of its own Rules (Br. 17, 
infra ) effectively refutes any contention that it gave any 
serious consideration to the exceptions following the oral 
argument. 

Petitions for the continuance of oral argument or for 
additional time to present oral argument are frequently 
filed with and generally granted by the Commission. In 
the case of Scripps-Howard Radio, Inc. (Docket No. 6916) 
which was pending at approximately the same time as this 
case, and the history of which bears a striking resem¬ 
blance to the history in this case, the Commission granted 
requests for both a continuance of the oral argument and 
an opportunity to present an hour’s oral argument. 7 Its 
actions in the Scripps-Howard Radio, Inc. case in grant¬ 
ing both a continuance of oral argument and an hour’s 
time to present oral argument further emphasize the arbi¬ 
trary and capricious manner in which the Commission 


facts which underlie the order has not considered evidence or argu¬ 
ment, it is manifest that the hearing has not been given’' (298 U. S. 
468, 480). 

“The maintenance of proper standards on the part of administra¬ 
tive agencies in the performance of their quasi-judicial functions is 
of the highest importance and in no way cripples or embarrasses 
the exercise of their appropriate authority. On the contrary, it is 
in their manifest interest. For, as we said at the outset, if these 
multiplying agencies deemed to be necessary in our complex society 
are to serve the purposes for which they are created and endowed 
with vast powers, they must accredit themselves by acting in ac¬ 
cordance with the cherished judicial tradition embodying the basic 
concepts of fair play” (304 U. S. 1, 22). 

7 The history of the Scripps-Howard Radio Inc. case and contrasts 
with the action taken in this case are set forth in Exhibit C (App. 6-8). 
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treated appellant in this case which it characterized as “in¬ 
deed a difficult one”. Difficult cases may make good law 
but this presupposes that there is a direct—and not in¬ 
verse—relationship between the degree of difficulty and 
the time and thought spent by administrators and judges 
in arriving at conclusions. In this case, eight working 
days elapsed between the filing of the exceptions and the 
final Decision; two working days elapsed between the oral 
argument and the adoption of the Decision. 

The Commission’s unprecedented action in first sched¬ 
uling the oral argument on unfiled exceptions four days 
after they were due and then in denying appellant’s re¬ 
quest for a continuance of oral argument and its two re¬ 
quests for an hour’s time within which to present oral 
argument, effectively denied appellant the full and fair 
opportunity for oral argument and a hearing to which it 
was entitled under Section 309(a) of the Communications 
Act and Section 1.856 of the Commission’s Rules. 

B. | 

j 

The Commission’s Decision Is Void Because of Its Failure 
to Rule Upon Appellant’s Exceptions to Its Revised Pro¬ 
posed Decision. 

In its evident continuing haste to adopt the final De¬ 
cision of October 21, 1948, the Commission failed to rule 
upon each and every exception made by appellant to the 
Commission’s Revised Proposed Decision. 8 This was con¬ 
trary to the provision of Section 1.856 of its Rules which 
states that the Commission’s final decision “shall show 
the ruling upon each relevant and material exception filed 
by the parties to . . . the Commission’s proposed deci- 


8 For example, in its Decision the Commission does not specifically or 
otherwise rule upon exceptions 1, 3, 4, 5, 6, 7, 11, 12, 13, 14, 15, 16, and 
17 (J. App. 128-151). In all other cases the Commission attaches to its 
final decision a separate document ruling on each exception, 
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sion” (App. 4). This requirement is also found in Section 
8(b) of the Administrative Procedure Act (App. 2-3).* 

The failure of the Commission to rule upon each of its 
exceptions deprived appellant of a full statement of the 
Commission’s reasons and serves as an additional evi¬ 
dentiary fact to show the Commission’s determination to 
adopt a final Decision without giving the kind of consider¬ 
ation to the exceptions that it is required to give by law. 
✓ 

C. 

The Commission’s Decision Is Void Because It Fails Fully 
To Set Forth the Basis for Its Order That Appellant’s 
Application Should Be Denied and Intervenor’s Applica¬ 
tion Should Be Granted. 

The principle that an applicant for a broadcast facility 
before the Federal Communications Commission is en¬ 
titled to a decision setting forth the grounds of the Com¬ 
mission’s action denying its application has been well 
established by this Court. 10 In the Saginaw Broadcasting 
Company case, 11 this Court discussed at length the mini¬ 
mum requirements of a Commission decision and pointed 
out that from attentive consideration of the evidence, after 
it is weighed, both as to its accuracy and credibility, a 
determination of the basic or underlying facts must be 
reached; from these basic facts, the ultimate facts in the 


* The purpose of this principle is, of course, to insure the fact that 
the Commission has given full consideration to the exceptor's contentions 
on the facts and on die law and “to preclude later controversy as to what 
the agency had done" Administrative Procedure Act H. R. Rep. p. 54, 
fn. 19 (Sen. Doc. p. 288). It is an essential of proper administrative 
procedure. See Phelps Dodge Corp. V. National Labor Relations Board, 
313 U. S. 177, 197. 

10 Saginaw Broadcasting Co. V. Federal Communications Commission, 
68 App. D. C. 282, 96 P. 2d 554; Missouri Broadcasting Corporation V. 
Federal Communications Commission, 68 App. D. C. 154, 94 F. 2d 623; 
Tri-State Broadcasting Co. v. Federal Communications Commission, 
68 App. D. C. 292, 96 F. 2d 564; Heitmeyer v. Federal Communications 
Commission, 68 App. D. C. 180, 95 F. 2d 91. 

« 68 App. D. C. 287-288, 96 F. 2d 559-560. 


19 


i 


terms of the statutory criterion of the public interest, con¬ 
venience and necessity will follow. In the Tri-State Broad¬ 
casting Corporation case , this Court held that there must 
be “some rational or coherent relationship between the 
basic facts and the ultimate facts, that the latter shall flow 
logically from the former.” 12 The gravamen of appel¬ 
lant’s complaint in this connection is not that the Com- 
mision has reached a conclusion as to which reasonable 
men might differ, but that it has reached a conclusion 
without giving logical consideration to all of the legal 
factors which Congress has inserted within the scope, of 
Section 307(b). 

Examination of the Commission’s Decision in the light 
of the foregoing principles discloses that the Decision is 
wholly inadequate. 

In Paragraph 1 of its conclusions the Commission 
states: “For the reasons set forth below the Commission 
is of the opinion that the requirements of Section 307(b) 
to be better achieved by a grant to Lima than a grant to 
Columbus” (J. App. 167). In the paragraphs set forth 
below appellant deals with each of the Commission’s “rea¬ 
sons set forth below”, which prove, upon an analysis, to 
be either inadequate, immaterial, or contrary to law, or, 
in fact, support a grant of appellant’s application. 

Paragraph 2 of the conclusions merely consists of an 
exposition of the Commission’s theory that Section 307(b) 
requires it to give consideration to the availability of trans¬ 
mission facilities as well as the availability of radio recep¬ 
tion in a community. The Commission then proceeds to 
make an argument for the application of this theory in a 
situation where no existing full time service is located. 
(J. App. 167-168) Not a word is said in this paragraph 
of the fact that Lima already has a full time local trans¬ 
mission facility. The exposition has no bearing upon 
the facts of the instant case. 


« 68 App. D. C. 295, 96 P. 2d 567. 
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In paragraph 3 of the conclusions (J. App. 168-169), 
the Commission states first that the question presented 
in this proceeding is whether Lima is to be preferred to 
Columbus in view of their respective sizes and the num¬ 
ber of radio stations located in each of these cities. It 
then proceeds to compare the population of the Columbus 
metropolitan district with Allen County, in which Lima 
is located. No conclusion is drawn from this statement. 
However, elementary principles of fairness should pre¬ 
clude any administrative body from comparing the popu¬ 
lation of a metropolitan district with the population of a 
county in order to determine which of two litigants should 
be preferred. If the Commission thought it important to 
compare county populations, the populations of the coun¬ 
ties within which each of the cities is located should have 
been compared. And if county populations were uninpor- 
tant, the respective city populations should have been com¬ 
pared. 

Moreover, the inclusion of the population of Allen 
County as a factor in this case is illogical, in view of the 
fact that there is no finding that intervenor’s station will 
serve all of Allen County and, in fact, it will not do so 
at night (J. App. 82). 

Continuing in paragraph 3 of the conclusions, the Com¬ 
mission compares the availability of day and night broad¬ 
cast services in the cities of Columbus and Lima and in 
the rural areas proposed to be served by appellant and 
intervenor (J. App. 168). Here again only an observa¬ 
tion is made. No conclusion is reached as to whether the 
fact that there is slightly more service available in Colum¬ 
bus and in its nighttime rural area than in Lima and its 
nighttime rural area is a reason for preferring the Lima 
applicant. 

In the case of existing services available in the rural 
areas proposed to be served daytime by either appellant 
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or intervenor, the Commission concludes that these areas 
receive “an identical number of primary signals” (J. App. 
168). This statement is based upon an erroneous con¬ 
sideration of the facts. In its findings the Commission 
has found that 25% of the rural area proposed to be 
served by appellant now receives a primary daytime serv¬ 
ice from 11 stations as compared to 11 stations now serving 
25% of the intervenor’s proposed daytime rural area (J. 
App. 157-158). The reason for the fact that as many as 
11 existing stations now serve the rural area proposed to 
be served by appellant is that appellant will operate with 
5 kw power and would consequently have, as the Commis¬ 
sion properly recognized (J. App. 170), a greater service 
area—approximately 3 times as many square miles—than 
would intervenor’s station operating with its restricted 
proposed 1 kw daytime power. If intervenor’s station 
were to operate with 5 kw daytime also, there would obvi¬ 
ously be many more than 11 existing stations rendering 
service to at least 25% of the rural area. Conversely, if 
appellant proposed daytime operation with a restricted 
power of only 1 kw (such as intervenor proposed) there 
would be less than 11 existing stations serving 25% of its 
proposed rural area. Thus, if the Commission has con¬ 
sidered the numerical equality of the existing services in 
the rural areas proposed to be served by appellant and in¬ 
tervenor to be a reason for preferring intervenor, this 
conclusion is clearly arbitrary, for the Commission is, in 
fact, thereby penalizing appellant for making a more 
efficient use of the frequency. 

Thus it is clear that in comparing the services to the 
rural areas of the two applicants the Commission (just as it 
did in comparing a county population with a metropolitan 
district population) has adopted two different standards of 
comparison and then fails to indicate whether this was a 
factor which it considered in reaching its conclusion. 
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Proceeding further in paragraph 3, the Commission 
contrasts the network programs available in Columbus 
and in Lima on the basis of whether the network programs 
are heard over the facilities of network affiliates located 
in these cities or in other cities (J. App. 168-169). The 
Commission’s Decision does not contain any findings nor 
do the conclusions include any reasoning based upon find¬ 
ings which would even attempt to argue that the public 
interest in Lima is better served by having network pro¬ 
grams from New York City, for example, broadcast over a 
station located*in Lima than having the same program 
heard in Lima by a station which is located in Cincinnati 
and heard in Lima with a primary signal. Obviously, the 
listener in Lima will hear the same program whether he 
tunes to a Lima station or to a Cincinnati station. Here 
again, however, there are no findings to support this rea¬ 
son for preferring intervenor’s application to that of ap¬ 
pellant’s application. 

In the last sentence of paragraph 3 of the conclusions, 
the Commission refers to the fact that Lima receives pro¬ 
grams of 3 of the 4 major networks (J. App. 169). This 
conclusion is incomprehensible as a reason for preferring 
intervenor’s application, inasmuch as there are no find¬ 
ings to the effect that intervenor’s station would bring the 
fourth network into Lima. 

From the foregoing, it is clear that in paragraphs 2 
and 3 of its conclusions, the Commission has not advanced 
any logical reason for preferring intervenor’s application 
to the application of appellant. 

In paragraph 4 of its conclusions, the Commission pro¬ 
ceeds to state: 

“. . . upon a comparison of the two communities, the 
present distribution of radio facilities to each, con¬ 
sidering both the availability of the local transmis¬ 
sion facilities and the availability of the broadcast 
services to each, and the relative advantages to be de- 
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rived through the allocation of the frequency herein 
involved, we believe that a greater need exists at lima 
for an additional radio facility than at Columbus ’' 
(J. App. 169). 

However, as appellant has demonstrated above in its 
analysis of paragraphs 2 and 3 of the conclusions, the Com¬ 
mission in its “ comparison of the two communities, the 
present distribution of radio facilities to each, considering 
both the availability of the local transmission facilities and 
the availability of the broadcast service to each,” has 
shown no logical basis for a conclusion which would even 
remotely indicate that a greater need exists in Lima than in 
Columbus for an additional station. In fact, there are no 
findings to support a conclusion that there is any need 
for an additional station in Lima. The need for an addi¬ 
tional service in Lima—the very basis for the Decision— 
is manufactured by the Commission from wholecloth. 

The sole findings with respect to Lima are the state¬ 
ments with respect to its population, with respect to the 
population of Allen County, of which it is the county seat, 
and with respect to the broadcast service available to it 
from local and out-of-town stations (J. App. 157). As 
this Court pointed out in the case of Tri-State Broadcast¬ 
ing Co. v. Federal Communications Commission, supra, 
findings of this type are insufficient by themselves to sup¬ 
port a conclusion that there is need for an additional sta¬ 
tion in a city (such as Lima) which already has a sta¬ 
tion. 18 With respect to the need for additional service in 

13 In its opinion upon a Petition for Rehearing for review of its Order 
remanding the case to the Commission, this Court stated: 

“* * * it does not follow as a matter of inference from the fact 
that El Paso had in its metropolitan area 118,461 persons and ex¬ 
clusive of the metropolitan area 102,421 people and that it is a sub¬ 
stantial trading center with the various businesses described, and 
that it has primary radio service from Stations KTSM and WDAH 
and additional primary service from Mexican Stations XEJ, XEFV, 
XEF, and XEP, and secondary service during nighttime hours, that 
an additional radio station is needed-in El Paso. And we know of 
no rule of law and of no ruling by the Commission as an expert body 
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Columbus, the Commission’s findings are also silent. 
Accordingly, it is impossible to determine from the Com¬ 
mission’s decision what facts it has considered in conclud¬ 
ing that Lima has a greater need for an additional station 
than has Columbus. 

Assuming, however, that both Lima and Columbus are 
each in some need of additional service, there are no find¬ 
ings whatsoever upon which a conclusion can be predicated 
that Lima is more in need of the programs proposed by 
intervenor than Columbus is in need of the programs 
proposed by appellant. Until the needs of Lim a are 
known and intervenor’s program proposals are examined 
with the view of determining whether such proposals will 
meet such needs, and likewise until the needs of Colum¬ 
bus for an additional station are determined and the pro¬ 
gram proposals of appellant are examined to determine 
whether such proposals will fulfill the need in Columbus, no 
basic facts exist upon which the Commission could conclude 
that public interest would be better served by the grant of 
intervenor’s application than by a grant of appellant’s ap¬ 
plication. 


that a community of the size and character and having the radio 
service above described is in need of additional radio service. 

“The findings of basic fact which would naturally be expected on 
the subject of the need for an additional station where a community 
already has radio service would be those concerning the adequacy of 
the existing service, and in particular in this case concerning the 
adequacy of the service of the primary stations KTSM and WDAH. 
The existing radio service might be inadequate in financial stabil¬ 
ity, equipment, or management; or it might be adequate in such 
respects and still be inadequate in the sense that the stations, 
although operating at full capacity, are unable to supply the de¬ 
mands of advertisers and performers in the community. The State¬ 
ment of Facts and Grounds for Decision on the part of the Com¬ 
mission contains no finding that the existing service is inadequate 
in any such particulars as are above mentioned. If there is evidence 
in the record warranting findings of indaequacy of the present serv¬ 
ice, the Commission should make and state such findings. It was 
the intention of Congress in requiring findings of fact that the Com¬ 
mission should disclose the facts which cause it to reach its decision, 
and that it should not reach a decision without facts." (68 App. 
D. C. 295-296, 96 F. 2d 567-568). 
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As was pionted out, supra , (Br. 22-23), the Commission 
has based its conclusion that a greater need exists for an 
additional radio facility in Lima, in part, upon the clause 
in the second sentence of paragraph 4 of its conclusions 
that it has compared “and the relative advantages to be de¬ 
rived through the allocation of the frequency herein in¬ 
volved” (J. App. 169). Appellant is totally at a loss 
to know what these additional “relative advantages” are 
and upon what findings the Commission relies to support 
this statement. Presumably the Commission has something 
different in mind than the facts relating to “the two com¬ 
munities, present distribution of radio facilities to each, 
considering both the availability of local transmission facil¬ 
ities and the availability of broadcast service to each” 
which factors it states in the second sentence of para¬ 
graph 4 of its conclusions that it has also considered. The 
findings, however, do not show any other facts from which 
the additional “relative advantages” can be ascertained. 

In paragraph 4 of the conclusions of its Decision, the 
Commission, after concluding, without any findings, that 
greater “need” exists in Lima than in Columbus for an 
additional station, holds: 

“In our opinion, the decisive point in favor of Lima, 
unlike Columbus, is the fact, that the listening public 
of Lima has no choice of locally originated programs” 
(J. App. 169). 

1 

However, there are no findings whatsoever on this “de¬ 
cisive point.” There are no findings as to the number, type 
or extent of programs whicli presently originate in Lima 
or in Columbus. In order for a choice to exist there must 

i 

be findings as to what presently exists in Lima and in 
Columbus. 

Assuming that Station WLOK, the existing station in 
Lima, is the only station now originating local programs 
in this city, the question still remains as to the extent to 
which intervenor’s station would be a source of local pro¬ 
gramming and thus provide a choice. The Commission’s 
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conclusions contain two answers to this question. The 
Commission first states that intervenor proposes to devote 
a “substantial portion of the station’s time to locally origi¬ 
nated programs” (J. App. 169). The only finding upon 
which a conclusion can be drawn that a “substantial por¬ 
tion” of the station’s time would be devoted to locally 
originated programs is contained in paragraph 10 of the 
findings in which the Commission states that 19% of the 
time would be devoted to local live programs (J. App. 161). 
The only record support for the figure of 19% is found 
in intervenor’s Exhibit No. 5 (J. App. 76). A mere casual 
inspection of this exhibit will show that the Commission 
erroneously gave any weight at all to it. 14 

The only other exhibit which bears on the question of 
the amount of time intervenor would be a source of local 


14 For example, it shows that during: each of the three segments of 
the broadcast day, “8 am. to 6 pm.”, “6 p.m. to 11 pm.”, and “all other 
hours”, 5% of the time would be devoted to wire commercial programs. 
(A wire program is defined by the Commission as “. . . any program 
the text of which is distributed to a number of stations by telegraph, tele¬ 
type, or similar means, and read in whole or in part by a local an¬ 
nouncer. Programs distributed by the wire news services are “wire” 
programs. A news program which is part wire and in part of non- 
syndicated origin is classified as ‘wire’ if more than half of the program 
is usually devoted to the reading verbatim, or virtually verbatim, of the 
syndicated wire text, and otherwise is classified as ‘live’.” See F. C. C. 
Form 301, Section IV, p. 4). Obviously, therefore, for the entire broad¬ 
cast day 5% of the time should be shown as devoted to wire commercial 
programs. However, in the last column “Total All Hours” of Exhibit 
No. 5, (where the 19% figure for “live” programs also occurs) only 
2.25% is shown for wire commercial programs. 

As another example, the exhibit shows that during the hours of 6 p.m. 
to 11 pm. 15% of the time, or 5.25 hours of the 35 hours during a week 
in this segment, would be devoted to recorded sustaining programs. 
(A recorded program is defined by the Commission as a “program 
which uses recordings in whole or in part, except in a wholly incidental 
manner.”) The exhibit also shows that recorded sustaining programs 
would not be broadcast during any other hours in the week. Accord¬ 
ingly, the total number of hours to be devoted to recorded sustaining 
programs during a week would be 5.25 hours. Since, as shown in inter- 
venoris Exhibit No. 2, the station proposes to be on the air 135 hours per 
week, recorded sustaining programs would be broadcast only 3.9% of the 
time. However, instead of this figure, the last column of Exhibit No. 5, 
“Total All Hours”, shows the figure of 6.5% as the total to be devoted to 
recorded sustaining programs. These examples illustrate the incompe¬ 
tency of Exhibit No. 5 and demonstrate that the Commission could not 
have reasonably made a finding as to the percentages of time to be 
devoted to local programming based upon this exhibit. 


27 


i 


live programming is intervenor’s Exhibit 2, its proposed 
program schedule («J. App. 66-76). Examination of these 
proposals indicates that, on the average, less than 3 honrs 
per day and only one hour daily between the prime listen¬ 
ing hours of 6 pjn. -11 p.m. will be devoted to local pro¬ 
grams. The rest of the time would be devoted to net¬ 
work programs, news obtained from the national wire 
services and the playing of records and transcriptions. On 
Sundays, the station would begin carrying network pro¬ 
grams at one o’clock in the afternoon and would continue 
to carry them—uninterrupted by local programs—for the 
rest of the day. The same is true for Saturdays from 7:30 
p.m. until sign-off. No opportunity for local programming 
would be provided during such hours. 


The programs shown in intervenor’s Exhibit 2 obviously 
do not fulfill the need, if one exists, for a locally originated 
program source in Lima. The Commission almost admits 
as much in paragraph 4 of its Conclusion when it states: 
“ Moreover, the need for the establishment of a second sta¬ 
tion at Lima is not obviated by the fact that the Lima ap¬ 
plicant proposed to affiliate with a network and would de¬ 
vote approximately 60%of its time to network programs” 
(J. App. 169). 


However, assuming that intervenor would devote as 
much as 19% of the time to local programming, this means 
that its station would be fulfilling the alleged need for a 
choice of locally originated programs (the ordy reason 
the Commission has stated for preferring intervenor’s ap¬ 
plication to that of appellant) only 19% of the time it was 
on the air. In other words, the Commission has found in 
its decision that public interest would be better served by 
a Lima station operating only 19% of the time (less than 
4 hours per day) than by a grant of appellant’s proposed 
station (which proposed to broadcast without a network) 
regardless of the need in Columbus for the type of pro¬ 
gramming proposed by appellant. Appellant proposes a 
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non-network station offering a program service prepared 
in cooperation with 56 representative Columbus groups and 
organizations (J. App. 166). In fact (as the Commission 
lias properly found) appellant would be the only non¬ 
network station in Columbus at night and the only non- 
network station in Columbus offering time for sale to mer¬ 
chants and others desiring to advertise by radio (J. App. 
157-158). These are the very facts which this Court has 
stated would tend to establish need for additional service 
in a city. Tri-State Broadcasting Corporation v. Federal 
Comunications Commission, supra . 

If the Commission’s basis for the Decision in this case 
is sound, it would make no difference in the result of this 
case if intervenor had proposed to operate a local station 
only 4 hours per day —19% of an ordinary broadcast 
day. There are no findings in this case and no provision 
of the Communications Act which can support such a con¬ 
clusion. 

In an indirect confession of the weakness of the premise 
for the “decisive point”, and by the way of what must 
be construed as an apology for its argument that inter¬ 
venor ’s station proposes to devote a substantial percent¬ 
age of time to locally originated programs, the Commis¬ 
sion states as an afterthought: 

“Furthermore, the proposed station whether network 
or not, would be licensed to serve the needs of the 
people of Lima” (J. App. 169) 

This answer obviously begs the question which the Com¬ 
mission itself has placed in issue in this proceeding: 

“To determine the type and character of program 
service proposed to be rendered and whether it woultl 
meet the requirements of the populations and areas 
proposed to be served” (J. App. 11). 

If the Commission’s answer were to be accepted as valid, 
it would be pointless for it to inquire into any applicant’s 
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program plans. The. proposals would have no significance 
and no bearing on the decision of the case despite the exist¬ 
ence of the issue. The conclusion would always have to be 
that because an applicant would be licensed to serve the 
needs of a community in which it proposes to locate its 
station, it, in fact, would be a real source of local pro¬ 
gramming, “whether network or not.” To argue that 
because a station may have an obligation to perform in a 
certain manner, it is therefore immaterial to consider 
what the applicant for the station, in fact, proposes to 
do, ignores the importance of the record upon which the 
rights of the parties should be adjudicated. In fact, the 
Commission itself has insisted before the Supreme Court 
that it must consider applications on the sole basis of the 
applicant’s promises and not upon the subsequent obliga¬ 
tion of the licensee to operate in accordance with its statu¬ 
tory’ responsibility. 13 

In paragraph 4 of its Conclusions, the Commission 
justifies its holding that intervenor’s application should be 
preferred because it would provide a source of locally 
originated programs, in the following language: j 

“A community does not receive an adequate share of 
radio service merely because signals from stations 
located in other communities, and directed primarily 
to the needs and interests of such other communities, 
may be heard within the limits of the community in 
question. Thus, while two out-of-town stations render 


15 In the case of Allen T. Simmons v. Federal Communications Com¬ 
mission, - App. D. C.; 169 F. 2d 670, this Court held that the 

Commission had properly denied an application which proposed to broad¬ 
cast all programs offered by a network after 8 a.m. each day. In the 
Commission’s brief to the Supreme Court on appellant’s Petition for a 
Writ of Certiorari to this Court (in re Alien T. Simmons, Petitioner v. 
Federal Communications Commission, in the Supreme Court of the U. S., 
No. 282 October Term, 1948), the Commission contended: 

“In passing upon applications for broadcast licenses, the Commis¬ 
sion is necessarily obliged to rely on what the applicant says it will 
do and cannot legally base any determination upon the fact that the 
licensee at some indefinite time in the future might determine to 
abandon the policy upon which he predicated his application.” (p. 
14). 

On October 18, 1948, the Supreme Court denied the Petition for Cer¬ 
tiorari (335 U. S. 846). 
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a primary service to Lima, such stations cannot be 
expected to provide the residents with service com¬ 
parable in any way to that of stations located at Lima 
and offering program services to meet the particular 
needs and requirements of the Lima community (cf. 
Memorandum Opinion and Order in the Matter of 
Newark Broadcasting Corporation , supra) 9 * (J. App. 
169). 

This reasoning is faulty in three respects: 

First, the issue in this case is not to determine whether 
Lima has or has not an “adequate share” of radio facili¬ 
ties. There is nothing in the Communications Act which 
empowers the Commission to decide whether any one city 
has “an adequate share” of radio stations. The issue in 
this case is: to determine which grant of two applica¬ 
tions, on a comparative basis, would result in a more 
“fair, efficient and equitable distribution of service,” pur¬ 
suant to Section 307(b) of the Communications Act. As¬ 
suming that both Lima and Columbus have either an 
inadequate or adequate share of radio facilities, it is an 
erroneous construction of Section 307(b) to hold that a 
city with one station is always to be preferred to one 
with two stations, when the question is presented as to 
which is more in need of an additional station. (See Br. 
43, infra). 

Secondly, the Commission’s reasoning that Lima does 
not have an adequate share of radio service is applicable 
only if Lima did not have any local station. Lima is not 
the community which the Decision describes in paragraph 4 
of the Conclusions. It has a full time local transmission 
facility. The argument that a city does not receive “an 
adequate share of radio service” merely because it re¬ 
ceives service from stations located outside the city is 
inapplicable and misleading. 

And, lastly, there are no findings as to the “particular 
needs and requirements of the Lima community” and the 
“program services” now rendered or to be rendered in 
order to meet those “needs and requirements.” 
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In paragraph 5 of the conclusions (J. App. 170), the 
Commission acknowledges that appellant’s station would 
“serve a larger population both day and night, and par¬ 
ticularly during the day when it proposes to use 5 kw 
power and would serve a population approximately three' 
times greater in an area more than two and one-half 
times larger than would the Lima applicant.” It further 
states that it has considered the fact that “regional chan¬ 
nels, such as is requested here, are normally allocated to 
render primary service to metropolitan areas and rural 
areas continguous to those districts.” This principle of 
allocation has historically been deemed so important by 
the Commission as to warrant its incorporation in Section 
3.22(c) of its Rules and Regulations and Page 2 of its 
Standards of Good Engineering Practice Concerning 
Standard Broadcast Stations (App. 4). These factors, 
of course, are reasons which would lead to a grant (and 
not a denial) of appellant’s application. Although the De¬ 
cision in paragraph 1 states that the grounds for pre¬ 
ferring intervenor are set forth “below”, this argument 
obviously lends no support to the result of the Decision. 
The Commission then proceeds in paragraph 5 to state 
that these factors (in favor of appellant) are outweighed 
by the “greater need in respect to radio broadcast serv¬ 
ice to the substantial population of the city Lima and of 
its rural area which presently do not receive a choice of 
locally originated programs.” As appellant has demon¬ 
strated above, there are no findings with respect to the 
extent to which locally originated programs are Available 
in the city of Lima or its rural areas. Moreover, there are 


no findings which define the term “rural area 
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14 The only findings to which this term might conceivably refer are 
those which state that intervenor^ station would serve 5,800 square 
miles daytime and 640 square miles nighttime (J. App. 158) and that its 
station would be located in Allen County which has a population of 
73,303 ( J. App. 157). There are no findings, however, which can sup¬ 
port a conclusion that these areas do not now receive a choice of locally 
originated programs or that, in fact, intervenor proposes to originate 
programs in these areas. Moreover, there are no findings that inter¬ 
venor would even serve all of Allen County. 
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therefore is evident that the Commission has once again 
improperly relied upon matters not supported by its Find¬ 
ings of Fact in an effort to discount appellant’s obviously 
more efficient use of the frequency. 

In paragraph 5 of the conclusions, the Commission states 
its reason for its opinion that the factor of choice of 
locally originating programs outweighs the factor of ef¬ 
ficient use of a frequency in the following language: 

“For unless due recognition is given to the claims of 
smaller communities embracing a population of some 
substantial size, an undue concentration of facilities 
in the larger communities will inevitably result” (J. 
App. 170). 

Appellant submits that this reasoning is not sound. The 
fact that one applicant will operate with more power and 
accordingly serve a substantially larger area than another 
applicant, has no relationship whatsoever to the question 
of whether a station is located in a large city or a small 
city. The coverage of a station in terms of area is based 
entirely upon engineering considerations, such as fre¬ 
quency, power, soil conductivity and interfering signals 
from other stations on the same or adjacent channels. In 
this case, it so happens that the more efficient use is pro¬ 
posed by the applicant for a station in the larger city. In 
another case, the opposite may be true. With respect to 
populations served, appellant, operating with 5,000 watts 
daytime, would render a primary daytime service to 1,083,- 
489 persons (J. App. 159). This is approximately three 
times more than intervenor would serve with its inferior 
1,000 watt operation. However, the marked difference in 
population served is not due to the fact that appellant pro¬ 
poses to locate its station in a much larger city than does 
intervenor. If the population of the city of Columbus 
(306,087) or even of its metropolitan district (365,796) is 
subtracted from appellant’s proposed daytime service, and, 
likewise, the population of the city of Lima (44,711) from 
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its primary service area, appellant would still provide a 
primary service to at least 618,000 persons, which is 2.7 
times the population intervenor would serve. 

It is therefore clear that the size of Columbus or its 
metropolitan district has no relationship whatsoever to 
the overwhelming superior efficiency of appellant’s pro¬ 
posal and the 1 ‘inevitable result” which the Commission 
so fears is a needless worry. | 

Appellant agrees that the Commission should give “due 
recognition” to the claims of smaller communities. How¬ 
ever, recognition is one thing and blind devotion is an¬ 
other. The Commission should recognize and compare 
the needs of smaller and larger communities and their rural 
areas. The result of the Commission’s reasoning in this 
case is to announce that hereafter, all cities of a size simi¬ 
lar to Lima will be awarded a second station in preference 
to cities with populations 7 times as large and. where, by 
an extensive rural coverage, a more efficient use of the 
frequency will be achieved, as long as the latter; city has 
2 (or more) stations. Such decisions may just as well lead 
to a concentration of stations among communities of 
smaller population, leaving metropolitan centers and rural 
areas with a disproportionate share of facilities. Thus it 
is clear that no general rule such as that declared by the 
Commission can be formulated. Each case must be tested 
and decided upon its own facts. In this case, there have 
been no findings to support a conclusion that as between 
Lima and Columbus, there would be an undue concentra¬ 
tion of facilities in Columbus, as compared to Lima, if 
appellant’s application were granted and intervenor’s ap¬ 
plication were denied. 

From the foregoing, appellant submits that it is clear 
that its application has not received the consideration from 


l 
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the Commission in accordance with the requirements set 
forth by this Court 17 


D. 

The Commission’s Decision of October 21, 1948 Is Based 
Upon a Misinterpretation of the Requirements of Section 
307(b) of the Communications Act of 1934 and Is Contrary 
to Policy and Precedent. 

The Commission’s Decision of October 21, 1948 repre¬ 
sents its fourth attempt to write a set of conclusions which 
might somehow justify a grant of intervenor’s application 
under Section 307(b) of the Communications Act of 1934. 1S 

Before proceeding to an analysis of the interpretation 
given to this Section in this Decision, appellant deems it 
of more than passing importance to direct this Court’s 
attention to the various conflicting and inconsistent theories 
expressed by the Commission in its three earlier opinions 
in this case as to what Section 307(b) means. In Parts 
1, 2 and 3, which follow, these theories are discussed and 
compared. As will be evident therefrom, the Commission 
throughout this proceeding has never adopted a theory of 
the meaning of the requirements of Section 307(b), in which 

17 In the Saginaw Broadcasting Company case, this Court stated: 

“Congress intended that an applicant should have, and an appli¬ 
cant is entitled to have, careful consideration of the evidence which 
has been presented and the considered judgment of the Commission 
upon that evidence. Even if inaccuracies occur through inadvertent 
rather than by arbitrary and capricious action, they nevertheless 
show that the decision was not based upon that careful considera¬ 
tion of the evidence which is properly to be expected from an un¬ 
biased body of experts discharging a function so important from a 
standpoint of both the parties and the public." (68 App. D. C., 292, 
96 F. 2d 563-564). 

18 Section 307(b) provides: 

“In considering applications for licenses, and modifications and 
renewals thereof, when and insofar as there is demand for the same, 
the Commission shall make such distribution of licenses, fre¬ 
quencies, hours of operation, and of power among the several States 
and communities as to provide a fair, efficient, and equitable dis¬ 
tribution of radio service to each of the same." 
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it has had the confidence to apply consistently from one 
opinion to another. 

1. PROPOSED DECISION OF OCTOBER 16,1947 19 

In paragraph 3 of the Conclusions of the Proposed 
Decision of October 16,1947, the Commission unequivocally 
concluded that “... the distribution of transmitting facili¬ 
ties between the two communities is roughly 'proportionate 
to their size . . .” (Italics supplied) It then went on to 
state that inasmuch as there was “less broadcast service, 
network and otherwise, to the listeners in Lima than to 
the listeners in Columbus ,, , the need was greater in Lima 
than it was in Columbus (J. App. 104) . 10 * 


Obviously the two theories expressed in this conclusion 
were, in part, inconsistent and mutually exclusive. On the 
one hand, the Commission judged the transmission facili¬ 
ties available in both communities upon the relative stand¬ 
ard of the number of facilities available in proportion to 
the size of the city,—and on this basis, found them to be 
“roughly proportionate”. On the other hand, it used the 
absolute standard of simply counting the number of broad¬ 
cast services available to each community in order to judge 
the need for service. The community with the “less serv¬ 
ice” (an absolute figure) was to be preferred. After 
having gone through the process of using the proportionate 
standard and finding that the transmission facilities were 
“roughly proportionate” to the sizes of the communities, 
it discarded this principle in the next clause of the same 
sentence and concluded that the grant should go to the 
community which had the lesser number of broadcast serv¬ 
ices. It should be noted that the consideration of “broad¬ 
cast services”, irrespective of their source, was the touch- 

i 

Intervenor did not file exceptions to this or any of the three decisions 
that followed. Nor did intervenor at any time take exception to the 
various theories or reasons advanced in any of the four Commission 
decisions. 


“Broadcast service" includes transmission services and 
which originate from out-of-town stations. 


services 


i 
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stone of the Commission’s interpretation of Section 
307(b). 20 

Nowhere does the Commission mention the need for a 
choice of locally originated programs — 4 4 the decisive 
point” in the fourth and last opinion, the subject of this 
appeal. 


2. DECISION OF MARCH 16,1948 

Following the filing of exceptions and oral argument by 
appellant addressed to the Commission’s Proposed Deci¬ 
sion of October 16, 1947, the Commission, on March 16, 
1948, issued a Final Decision, again favoring intervenor, 
but this time with a new set of conclusions based upon 
principles entirely different from those relied upon as the 
basis for its Proposed Decision. 

An analysis of the Decision of March 16, 1948 discloses 
the following: 

1. In its Decision the Commission abandoned the abso¬ 
lute standard used in its Proposed Decision in which it had 
stated that Lima was to be preferred because it had less 
broadcast service, irrespective of the relative sizes of the 
two cities. It now based its preference for intervenor’s 
application exclusively and entirely upon the proportionate 
standard of comparing the number of broadcast services 
available in the respective cities and found that because 
Columbus had 5 such services and Lima 3, Lima had a 
greater need. It stated that “based upon consideration of 
the fact that the City of Lima receives only 3 radio services 
whereas the City of Columbus receives a minimum of 5 
unlimited time radio services, including the 4 network 
services,” the need for additional radio service was greater 


In paragraph 4 of the conclusions of the Commission’s Proposed 
Decision, the Commission also stated that it was compelled to prefer 
Lima because an additional station in that community would foster 
competition, whereas the addition of a fifth station in Columbus was 
not necessary because of the already effective competition there (J. App. 
104). No finding were made to support this conclusion. The argument 
was abandoned in all three subsequent opinions. 
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in Lima than in Columbus (J. App. 109) 21 . From this 
statement it appears that in reaching this conclusion the 
Commission used the yardstick of proportionate number 
of sendees, although it is incomprehensible how this con¬ 
clusion can follow if the Commission considered in this 
connection the fact that Columbus is approximately 7 
times the size of Lima. Although the Commission found 
that Columbus had 5 existing services, the undisputed evi¬ 
dence in the record showed that it had only 4. If the correct 
finding had been made that Columbus had only 4 services 
and Lima 3 and the standard of proportionate distribution 
then applied, unquestionably a grant of the Columbus ap¬ 
plication would have been required. 

In the Proposed Decision the Commission had found and 
concluded that the distribution of fulltime transmission 
facilities (3 for Columbus and 1 for Lima) were “roughly 
proportionate ’’ to the sizes of the respective cities and 
thus cancel out as an important factor. In its Decision of 
March 16,1948, the Commission added 2 out-of-town broad¬ 
cast services to each of the cities (making 5 for Columbus 
and 3 for Lima) and then, by some strange logic, concluded 
that these services were not proportionate and required a 
grant to Lima. If a 3 to 1 ratio makes transmission facili¬ 
ties “roughly proportionate”, it must logically follow that 
a 5 to 3 ratio would make the services disproportionate and 
would, in fact, require a grant to Columbus —not Lima. 

2. In its Decision, after adopting the proportionate 
standard with respect to services available to the cities 
themselves, the Commission reverted to the absolute stand¬ 
ard in considering the availability of broadcast services to 
the areas proposed to be served by each applicant outside 
of the cities in which the proposed stations were to be 
located. In paragraph 3 of its conclusions, it stated: 

21 The very basis for this Decision—5 services available in Columbus 
and 3 in Lima—was subsequently conceded by the Commission to be an 
error and not supported by the record (J. App. 117). There are 4 
services available in Columbus and 3 in Lima. 
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“During the daytime, the rural areas proposed to 
be served by the respective applicants both receive 
primary service from numerous out-of-town stations. 
At night, the Lima and Columbus rural areas both 
receive a substantial and approximately equal number 
of signals” (J. App. 109). 

Assuming that there were an equal number of signals 
in the respective rural service areas, the Commission ar¬ 
bitrarily adopted, without stating any reason, in the Deci¬ 
sion of March 16, 1948, the absolute standard of merely 

counting the services for the purpose of comparing the 
services available in the rural areas and discarded the 
standard of proportionate distribution, which it employed 
in the very same Decision when considering the availability 
of services in the cities. Unless compelling reasons can 
be given for using this standard—and no such reasons 
were given by the Commission—logic would seem to dic¬ 
tate the use of the same standard in comparing the services 
available in both the cities and in their rural areas. 

Furthermore it seems clear that in considering the avail¬ 
ability of services in the rural areas proposed to be served, 
the Commission is required under Section 307(b) to com¬ 
pare such services so as to show some relation of the 
importance of the cities from which the signals originate, 
to the rural areas to be served. It is not enough merely to 
count the number of signals heard in one area and compare 
that with the number heard in another area. 22 This section 


22 A simple illustration will serve to demonstrate the fallacy. As¬ 
sume (1) two competing applicants, such as here, one proposing 
to construct a station in a large and important city, and the other 
proposing to construct a station in a small city nearby and (2) each 
station will serve the identical area and therefore there will be exactly 
the same number of signals received from existing stations in each of the 
proposed rural areas. Under the Commission’s interpretation of Section 
307(b) in this case, no preference could be given to either applicant 
insofar as equitable distribution of radio services is concerned, despite 
the relative importance of the cities to the life of the residents in the 
rural areas to be served. This interpretation is manifestly an erroneous 
construction of Section 307(b). 
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requires that consideration be given to the community of 
interests existing between (a) a rural area and (b) a city 
where there is a station heard in that rural area. 23 

However, regardless of which standard is used—the 
proportionate or absolute standard—to compare the serv¬ 
ices in the respective rural areas proposed to be served by 
appellant and intervenor, the Commission arbitrarily failed 
to take account of the fact that during the daytime hours 
the appellant proposed to operate with 5 kw while inter¬ 
venor proposed to operate with only 1 kw. With its greater 
power, appellant had an expanded service area which of 
course brought it into the orbit of the signals of more 
stations. Under these circumstances, the Commission’s 
conclusion that the services to the rural areas were of a 
*• 1 substantial and approximately equal number”, in effect, 
penalized appellant for proposing a more efficient use of 
the frequency. If appellant had applied for authority to 
operate with 1 kw daytime, as did intervenor, its proposed 
rural service area would be much less than shown for its 
5 kw operation, and there woul^, obviously, then be fewer 
existing services in this smaller rural daytime service area. 
Thus, by an inefficient use of the frequency, it could have 
proven a greater need. 


23 Thus, in the instant proceeding, the Commission should have made 
findings as to the need of the rural areas proposed to be served by the 
appellant for the type of non-network program service it would offer 
from Columbus—the State Capitol, the site of the State University, the 
center of agricultural information for the State of Ohio, and a principal 
outlet for industrial, agricultural and civic information (J. App. 45-53; 
83-86; 94-100; 157). It should then have made findings as to the need 
in the rural areas proposed to be served by intervenor for programs 
from Lima which has a population of only 44,711 and which is only the 
county seat of Allen County, a thinly populated county. That the vast 
majority of the people residing in the rural area proposed to bp served 
by intervenor have no community of interests with Lima is evidenced by 
the fact that 76.4% of the population within the area proposed to be 
served daytime by intervenor reside outside of Allen County (J. App. 
77). No findings have been made by the Commission as to the needs of 
this substantial population for the need of program service from a Lima 
station. Had the Commission appropriately considered all of these 
matters. it would have properly concluded that appellant’s application 
should be preferred because a grant thereof would result in a more 
equitable distribution of frequencies insofar as rural areas are concerned. 
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3. Nowhere in the Conclusions of this Decision is con¬ 
sideration given to, or reliance placed upon, the transmis¬ 
sion facilities in each city, (the “decisive point” in the 
fourth Decision, the subject of this appeal) as distinguished 
from the broadcast services available. 

3. REVISED PROPOSED DECISION OF 
SEPTEMBER 21, 1948 

On September 21,1948, after appellant had filed a Peti¬ 
tion for Rehearing, the Commission then adopted a Revised 
Proposed Decision, favoring for a third time the Lima 
applicant, but again with an entirely new set of Conclu¬ 
sions. Here the rationale of the Proposed Decision was 
completely repudiated and the rationale of the later De¬ 
cision was abandoned. Once again, a new theory was 
advanced as to why the grant should be made to Lima. 
There is reproduced in the Appendix as Exhibit D (App. 
9) the rationale of each of these three Decisions. From 
a study thereof and Parts 1 and 2, supra, it is evident that: 

(a) In the Proposed Decision the Commission had found 
that the transmission facilities between the two communi¬ 
ties were “roughly proportionate”. Although at no time 
did intervenor except to the theories of the Commission’s 
first two decisions the Revised Proposed Decision reaches 
a conclusion which is exactly opposite to the Proposed 
Decision. While 3 to 1 was previously “roughly pro¬ 
portionate”, it is now disproportionate. 

(b) Nowhere in the Revised Proposed Decision was ref¬ 
erence made to the competition factor which was relied 
upon in the Proposed Decision as requiring a grant to 
Lima. 

(c) Nowhere in the Revised Proposed Decision did the 
Commission adopt the rationale of the Proposed Decision 
that the city with the smallest number of broadcast services 
is always to be preferred. 
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(d) The rationale of the Decision of March 16, 1948, 
was also repudiated in the Revised Proposed Decision. 
That Decision was based completely and entirely upon a 
consideration of the number of broadcast services (trans¬ 
mission and reception) available to each of the two com¬ 
munities. After the error of fact as to the number of serv¬ 
ices available to Columbus was called to the Commission’s 
attention in appellant’s Petition for Rehearing (4 and not 
5), it became abundantly clear that the continued adher¬ 
ence to the principle upon which the Decision of March 16, 
1948 was based would require a grant of the Columbus ap¬ 
plication. Columbus had only 4 fulltime broadcast serv¬ 
ices as compared to 3 for Lima. The Decision of March 16, 
1948 had found 5 such services for Columbus as compared 
to 3 for Lima. The fact that in its Revised Proposed De¬ 
cision the Commission abandoned as the decisive point the 
rationale of its Decision of March 16, 1948, is proof in 
and of itself that a grant to Lima cannot be justified if 
due consideration is given to any reasonable concept as to 
the requirements of Section 307(b). 

The foregoing discussion of the first three Commission 
opinions in this case indicates the Commission’s deter¬ 
mined resolve to render a decision in favor of intervenor 
regardless of the soundness of its logic in applying any 
one particular theory as to what constitutes the require¬ 
ments of Section 307(b) of the Communications Act. 
Administrative consistency may be a virtue when confined 
to basic reasons for results; it is a vice when confined to 
the result itself. 


4. DECISION OF OCTOBER 21, 1948 

In its Decision of October 21,1948, the Commission again 
favored intervenor’s application by, once again, evolving a 
new, distorted and improper interpretation of the require¬ 
ments of Section 307(b) of the Communications Act of 
1934. i 
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In paragraph 1 of the Conclusions in its Decision, the 
Commission has determined that in view of the fact that 
appellant and intervenor propose stations in separate com- 
munities, a decision must rest upon the application of Sec¬ 
tion 307(b) of the Communications Act. In paragraph 2, 
it holds that the fair, efficient and equitable distribution of 
radio service, pursuant to Section 307(b) involves a con¬ 
sideration of the availability of transmission sources in a 
community as well as the availability of broadcast service 
from all stations. With these two conclusions, appellant 
agrees. 

However, in the first sentence of paragraph 3 the Com¬ 
mission ignores entirely the matter of availability of broad¬ 
cast services from all stations — one of the important fac¬ 
tors described in its preceeding paragraph and the “de¬ 
cisive point” in the March 16, 1948 Decision. It states the 
issue in this case to be as follows: 

“The question presented in the instant proceeding is 
whether Lima, with a population of 44,711, and one 
fulltime station, is to be preferred to Columbus, with a 
population approximately seven times greater than 
Lima and three fulltime stations and one daytime non¬ 
commercial educational station” (J. App. 168). 

In paragraph 4 of its conclusion, it answers this question 
as follows: 

“In our opinion, the decisive point in favor of Lima, 
unlike Columbus, is the fact that the listening public 
at Lima has no choice of locally originated programs” 
(J. App. 169). 24 

The Commission's statement that the “decisive point” 
in this case is the lack of a choice of locally originated 


24 This rationale is a complete repudiation of all three previous 
decisions in this case. In the Proposed Decision the transmission 
facilities of the two communities were found to be “roughly proportion¬ 
ate to their size”; in the Decision of March 16, 1948, the Commission 
held that the proportion of broadcast services was the sole test. The 
Revised Proposed Decision is based essentially upon a consideration of 
the proportionate distribution of local transmission facilities. 
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programs in Lima is further support for appellants con¬ 
tention that the Commission has disregarded the statutory- 
standards for the determination of this case. For, if the 
“decisive point in favor of Lima, unlike Columbus, is the 
the fact that the listening public of Lima has no choice of 
locally originated programs,’* it would make no difference 
how much smaller Lima is than Columbus, in terms of 
population and economic, educational and other activities 
which in the aggregate define a community’s need for self- 
expression; it would make no difference how little service 
Columbus had from out-of-town stations and how much 
Lima had from out-of-town stations. Under the Com¬ 
mission’s construction of Section 307 (b), in a case in¬ 
volving mutually exclusive applications for stations in 
different cities, the city with one existing station always 
will be preferred to a city with two existing sta¬ 
tions, regardless of (1) the sizes of the cities, (2) the 
number of services available from stations located in other 
cities, (3) the number of existing services available in the 
rural areas proposed to be served and (4) the factor of 
efficient use of a frequency. This is an arbitrary and 
unwarranted construction of Section 307(b), if any regard 
is to be given to the mandate of Congress expressed 
in Section 1 of the Communications Act of 1934 that 
the Commission shall exercise its licensing function so 
as to “establish the most widespread and effective broad¬ 
cast service possible to this country” (App. 1). The above 
factors are as integral components of the requirements of 
Sections 1 and 307(b) as is the availability of local trans- 


l 



44 


mission facilities. The Commission cannot ignore all of 
these factors and arbitrarily select a “decisive point’’ of 
its own choosing. 20 

The Commission’s emphasis on the sole factor of avail¬ 
ability of a choice of local transmission facilities in this 
case is entirely at variance with its construction of Sec- 
ton 307(b) in all other cases and particularly in the Easton 
Publishing Company case. 20 If the Commission in this 
proceeding had considered the availability of existing serv¬ 
ices to Columbus and Lima in relation to their respective 
sizes, in accordance with the principles enunciated by it in 
the Easton Publishing Company case, a grant of appel¬ 
lant’s application would not only have been required but 
would, in fact, have presented an a fortiori case. See Ex¬ 
hibit E (App. 10). 

Table I, which follows, demonstrates that the present 
distribution of facilities is unfavorably balanced to the dis¬ 
advantage of Columbus. 


25 Appellant does not contend that it is the function of this Court to 
substitute its judgment for that of the Commission in determining 
whether after consideration of these various factors, one application 
should be preferred to another. However, it is the function of this 
Court, upon review of a Commission decision, to determine whether 
all these factors have been considered by the Commission, and if con¬ 
sidered, whether the proper statutory significance was attached to them. 

Appellee may contend that it did give appropriate consideration to 
these other factors in paragraphs 3 and 5 of its conclusions. However, 
as appellant has already demonstrated (Br. 20-22, 31-33, supra), an 
analysis of these paragraphs demonstrates that this is not the case. The 
Commission’s findings and conclusions with respect to these factors are 
altogether inadequate. 

2f - 3 Pike and Fischer R. R. 1225; 4 Pike and Fischer R. R, 176. 
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TABLE I 

Present Services Available* 

Size of Cities 

Columbus 306,087 persons 
Lima 44,711 persons 

Columbus is 6J? times larger than Lima 

(a) (b) (c) (d) 

Trans- In City Broad- No. of Stations Serv- 
mission From Out-of- cast ing at Least 25% of 
Facilities Town Stations Services 0.5 mv/m contour of 

(a+b) Proposed Station 

DAYTIME SERVICE 

Columbus WBNS) 

WHKC) , WLW) 15 ll 

WOSU) 4 

WCOL) i 

Lima WLOK) 1 WLW) 2 3 11 

WJR) * 

PRIMARY NIGHTTIME SERVICE (INTERFERENCE-FREE 

CONTOUR) 

Columbus WBNS) WLW) 1 4 5 

WHKC) 3 
WCOL) 

Lima WLOK) 1 WLW) 9 3 4 

WJR) * 

* Source: Paragraphs 2 and 3 of Commission’s findings (J. App. 
157-158). 

Certainly there is now an inequitable and dispropor¬ 
tionate distribution of radio service between Columbus 
and Lima; the ratio in size of the communities is approxi¬ 
mately 7 to 1, but the service is 5 to 3 daytime and 4 to 3 
nighttime. This disparity would be further aggravated 
by a grant of the Lima application as shown in Table II 
which follows: 
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TABLE II 

Availability of Broadcast Services, Resulting from a Grant of 
Intervenor's Application* 

Size of Cities 

Columbus 806,087 persons 
Lima 44,711 persons 

Columbus is 6A times larger than Lima 


(a) 

(b) 

(c) 

<d) 

Trans¬ 

' In City 

Broad¬ 

No. of Stations Serv¬ 

mission 

From Out-of- 

cast 

ing at Least 25% of 

Facilities 

Town Stations 

Services 

0.5 mv/m contour of 



(a+b) 

Proposed Station 


DAYTIME SERVICE 


Columbus WBNS) 




WHKC) 

A 



WOSU) 

WCOL) 

* WLW) 1 

5 

11 

Lima WLOK) 

o WLW) « 

4 

12 

Intervenor) 

2 WJR) 2 




PRIMARY NIGHTTIME SERVICE (INTERFERENCE-FREE 

CONTOUR) 

Columbus WBNS) WLW) 14 5 

WHKC) 3 
WCOL) 

Lima WLOK) 9 WLW) 9 4 5 

Intervenor) * WJR) 

* This is exactly the same as Table I, supra, with the addition of 
intervenor*s station in columns (a), (c) and (d). 

As shown above, with a grant of intervenor’s applica¬ 
tion, the City of Lima, with approximately l/7th the popu¬ 
lation of Columbus, would then have 4 nighttime services 
as compared to 4 nighttime services for Columbus, and 4 
daytime services as compared to 5 for Columbus. A grant 
of the Lima application would actually intensify the al¬ 
ready existing inequitable distribution of radio facilities 
between the two cities—when consideration is given to their 
respective sizes. On the other hand, a grant of appel¬ 
lant^ application would tend toward a more equitable 
distribution of service, both day and night, between Co¬ 
lumbus and Lima. The situation which would result from 
a grant of appellant’s application and a denial of inter¬ 
venor’s application is set forth in Table III which follows: 
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• TABLE m 

Availability of Broadcast Services , Resulting from a Grant of 
Appellant’s Application* 

Size of Cities 

j 

Columbus 306,087 persons 
Lim a 44,711 persons 

Columbus is 6J! times larger than Lima 

(c) (d) 

( a ) (b) Broad- No. of Stations Serv- 

Trans- In City cast ing at Least 25% of 

mission From Out-of- Services 0.5 mv/m contour of 
Facilities Town Stations Proposed Station 

DAYTIME SERVICE 

Columbus WBNS) 

WHKC) 

WOSU) 5 WLW) 16 12 

WCOL) 

Appellant) 

Lima WLOK) 1 WLW) „ 

WJR) ■ 3 12 

PRIMARY NIGHTTIME SERVICE (INTERFERENCE-FREE 

CONTOUR) 

Columbus WBNS) ! 

WHKC) , 

WCOL) 4 WLW) 15 6 

Appellant) 

Lima WLOK) 1 WLW) „ 3 4 

WJR) ^ 

* This is exactly the same as Table I supra , with the addition of appel¬ 
lant’s station in columns (a) (c) and (d). Since appellant’s station 
would also serve more than 25% of the daytime rural area proposed to 
be served by intervenor (J. App. 79. 88) appellant’s station is shown as 
adding 1 station in each of the rural areas daytime (column d). 

From Table III, it is clear that a grant to Columbus, 
which is approximately 7 times the size of Lima, would 
give that city only 6 daytime services as compared to 3 for 
Lima, a ratio of only 2 to 1. Nighttime, the ratio would 
be 5 for Columbus compared to 3 for Lima, a ratio of less 
than 2 to 1. Using the standard of equitable distribu¬ 
tion of radio transmission facilities in proportion to size 
of cities—the theory advanced in the Commission’s Easton 
Publishing Co. brief (see Ex. E, App. 10) Columbu$ is en¬ 
titled to 7 times the service as Lima, 
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With respect to service of rural areas, 25 per cent of the 
rural area proposed to be served by the Columbus station 
now receives a primary daytime service from 11 stations 
as compared to 11 stations now serving 25 per cent of the 
proposed daytime Lima rural area (Table I, supra,). 27 In 
the event of a grant of appellant’s application, this ratio 
would be 12 in the Columbus area to 12 in the Lima area, 
since appellant’s station would serve approximately 30 
per cent of the proposed Lima rural area (Table III, 
supra). However, if intervenor’s application were granted, 
this ratio would be 11 in the Columbus area to 12 in the 
Lima area. Nighttime, there would be 5 broadcast services 
in each of the respective rural areas proposed to be served. 
(Table II supra). These ratios are clearly unwarranted 
on the basis of the respective sizes of the two cities. 

The emphasis placed by the Commission upon the lack 
of a choice of locally originated programs in Lima as out¬ 
weighing the factor of appellant’s conceded more efficient 
use of the frequency is contrary to Commission policy and 
precedent and in violation of the mandate of Section 307(b) 
of the Communications Act. Prior to this case the Com¬ 
mission had consistently held that in a comparative pro¬ 
ceeding such as this under Section 307(b), an applicant 
which proposed the more efficient use of the frequency 
would be preferred unless the competing applicant pro¬ 
posed to establish its station in a community having no 
local transmission facilities or proposed to serve a substan¬ 
tial population which did not receive primary service from 
any existing station. See Baltimore Broadcasting Cor¬ 
poration, 4 Pike and Fischer R. R. 950,953-954. 28 


27 The inequity of comparing the number of signals heard in the rural 
areas proposed to be served, without giving any thought to the fact that 
appellant will reach into a more extensive area by virtue of its use of 
greater daytime power has already been demonstrated (Br. 21,39, supra). 

28 In its Decision in the Baltimore Broadcasting Corporation case, the 
Commission concedes the fact that its emphasis on choice of locally origi¬ 
nating programs in the matter of appellant’s and intervenor’s applica¬ 
tion, constitutes the first departure from its previous interpretations of 
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As previously pointed out (Br. 32-33, supra), the Com¬ 
mission has given no logical reason for the adoption of 
this construction of the requirements of Section 307 (b) of 
the Communications Act and, in fact, its construction vio¬ 
lates the mandate of Congress in Sections 1 and 307(b). 
Such construction is arbitrary and capricious. 


V. 

The Commission Failed to Find That Intervenor 
to Broadcast Network Programs Exclusively 
tain Hours and to Conclude Therefrom That Such 
posals Are Contrary to the Public Interest. 

In its findings, the Commission has failed to consider the 
fact that intervenor proposes to broadcast network pro¬ 
grams exclusively, with the exception of any commercial 
religious programs which may occur, during the period 
from 1 p.m. Sunday to 1 a.m. Monday morning, and from 
7:30 p.m. Saturday evening until 12:55 a.m. Sunday morn¬ 
ing. With the exception of the reservation as to commer¬ 
cial religious programs, intervenor did not state that it 
reserved the right during such hours to substitute pro¬ 
grams of outstanding local importance. The fact that un¬ 
der its network contract intervenor may have the legal 
right to cancel network programs during these hours in 
favor of local programs is immaterial. 29 

An indication of the extent to which intervenor proposes 
to delegate the responsibility of programming to the net¬ 
work during the hours mentioned, is its own inclusion of 


Section 307(b) in this respect. Baltimore Broadcasting Corporation, 4 
Pike and Fischer R. R. 954, fn 2. It should be noted that this conces¬ 
sion that the Commission’s adoption of a new theory of Section 307 (b) 
in the matter of appellant’s application was not stated in the! Commis¬ 
sion’s Decision on appellant’s application, but was made in a subsequent 
decision in another case. 

29 Simmons v. Federal Communications Commission, _ App. D. C. 

_, 169 F. 2d 670; cert, den, 335 U. S. 846. 
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network programs “to be announced” for certain periods 
of the day and night (J. App. 67, 68, 75). It thus has rep¬ 
resented to the Commission that it will give the network 
carte blanche in programming the station during these 
hours and that it is immaterial to intervenor what types 
of programs the network will offer, as long as they are not 
programs of a commercial religious nature. Such pro¬ 
posals are clearly contrary to the public interest as set 
forth by this Court in the Simmons case, supra , and the 
holding of the Supreme Court in National Broadcasting 
Company v. United States , 319 U. S. 190, 205-206. 

CONCLUSION 

For the reasons stated herein, the Commission’s Decision 
appealed from is not merely erroneous. It is entirely void. 
The case should be remanded to the Commission with in¬ 
structions to decide between the applicants upon a com¬ 
parative basis in accordance with due process of law and 
the requirements of the Communications Act. 

Respectfully submitted, 

SKY WAY BROADCASTING CORPORATION 
by: Marcus Cohn 

Leonard H. Marks 
Samuel Miller 
1420 New York Avenue, N. W. 
Washington, D. C. 

Its Attorneys 
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APPENDIX 

STATUTES, REGULATIONS AND RULES 

INVOLVED 

Communications Act of 1934 

SEC. 1. For the purpose of regulating interstate and 
foreign commerce in communication by wire and radio so 
as to make available, so far as possible, to all the people of 
the United States a rapid, efficient, Nation-wide, and world¬ 
wide wire and radio communication service with adequate 
facilities at reasonable charges, for the purpose of the 
national defense, for the purpose of promoting safety of 
life and property through the use of wire and radio com¬ 
munication, and for the purpose of securing a more effec¬ 
tive execution of this policy by centralizing authority here¬ 
tofore granted by law to several agencies and by granting 
additional authority with respect to interstate and foreign 
commerce in wire and radio communication, there is hereby 
created a commission to be known as the 1 ‘ Federal Com¬ 
munications Commission,” which shall be constituted as 
hereinafter provided, and which shall execute and enforce 
the provisions of this Act. 

SEC. 307(b) In considering applications for licenses, 
and modifications and renewals thereof, when and insofar 
as there is demand for the same, the Commission shall 
make such distribution of licenses, frequencies, hours of 
operation, and of power among the several States and 
communities as to provide a fair, efficient, and equitable 
distribution of radio service to each of the same. 

SEC. 309(a) If upon examination of any application 
for a station license or for the renewal or modification of a 
station license the Commission shall determine that public 
interest, convenience, or necessity would be served by the 
granting thereof, it shall authorize the issuance, renewal, 
or modification thereof in accordance with said finding. In 
the event the Commission upon examination of any such 
application does not reach such decision with respect 
thereto, it shall notify the applicant thereof, shall fix and 
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give notice of a time and place for hearing thereon, and 
shall afford such applicant an opportunity to be heard 
under such rules and regulations as it may proscribe. 

SEC. 402(b) An appeal may be taken, in the manner 
hereinafter provided, from decisions of the Commission to 
the Court of Appeals of the District of Columbia in any of 
the following cases: 

(1) By any applicant for a construction permit for a 
radio station, or for a radio station license, or for renewal 
of an existing radio station license, whose application is 
refused by the Commission. 

(2) By any other person aggrieved or whose interests 
are adversely affected by any decision of the Commission 
granting or refusing any such application. 

SEC. 402(e) At the earliest convenient time the court 
shall hear and determine the appeal upon the record before 
it, and shall have power, upon such record, to enter a 
judgment affirming or reversing the decision of the Com¬ 
mission, and in event the court shall render a decision and 
enter an order reversing the decision of the Commission, it 
shall remand the case to the Commission to carry out the 
judgment of the court: Provided, however, That the re¬ 
view by the court shall be limited to questions of law and 
that findings of fact by the Commission, if supported by 
substantial evidence, shall be conclusive unless it shall 
clearly appear that the findings of the Commission are arbi¬ 
trary or capricious. The courts judgment shall be final, 
subject, however, to review by the Supreme Court of the 
United States upon writ of certiorari on petition therefor 
under section 240 of the Judicial Code, as amended, by 
appellant, by the Commission, or by any interested party 
intervening in the appeal. 

Administrative Procedure Act 

Sec. 8(b) SUBMITTALS AND DECISIONS.—Prior 
to each recommended, initial, or tentative decision, or de¬ 
cision upon agency review of the decision of subordinate 
officers the parties shall be afforded a reasonable oppor- 
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trinity to submit for the consideration of the officers par¬ 
ticipating in such decisions (1) proposed findings and con¬ 
clusions, or (2) exceptions to the decisions or recommended 
decisions of subordinate officers or to tentative agency 
decisions, and (3) supporting reasons for such exceptions 
or proposed findings or conclusions. The record shall 
show the ruling upon each such finding, conclusion, or ex¬ 
ception presented. All decisions (including initial, recom¬ 
mended, or tentative decisions) shall become a part of the 
record and include a statement of (1) findings and conclu¬ 
sions, as well as the reasons or basis therefor, upon all the 
material issues of fact, law, or discretion presented on the 
record; and (2) the appropriate rule, order, sanction, re¬ 
lief, or denial thereof. 

Rules and Regulations of the 
Federal Communications Commission 

Sec. 1.854 Exceptions: briefs , request for oral argu¬ 
ment. —(a) Within 20 days from the date of issuance of 
the Commission’s initial decision by the presiding officer, 
or the Commission’s proposed decision (and appended rec¬ 
ommended decision, if any) the parties to the proceeding, 
.and the general counsel of the Commission, may file a 
statement in writing setting forth such exceptions to said 
decisions or to any part of the record or proceeding (in¬ 
cluding rulings upon all motions or objections) as they 
rely upon. The exceptions shall point out with particular¬ 
ity alleged errors in the decisions and shall contain specific 
reference to the page of the transcript of hearing or ex¬ 
hibit on which the exception is based. Objections to the 
decisions not saved by exception filed pursuant to this rule 
will be deemed to have been abandoned and may be disre¬ 
garded. 

(b) Any party and the general counsel of the Commis¬ 
sion may, within the same 20 days, file a statement in sup¬ 
port of any decision. All such statements shall be similar 
in content and form to a statement of exceptions. 

(c) All exceptions and supporting statements shall be 
accompanied by a brief in support thereof, and may con- 
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tain a request for oral argument before the Commission. 
Within 10 days after the filing by any party of exceptions 
to the decisions, any other party and the general counsel 
of the Commission may file a reply brief. If no request for 
oral argument is made within said 30-day period all parties 
shall be considered to have waived their right thereto. 

(d) Within 5 days from the date of filing with the Com¬ 
mission of a request for oral argument by any party to the 
proceeding, or the General Counsel of the Commission, all 
other parties to such proceeding shall file written notice of 
intention to appear and participate in such oral argument. 
Failure to file the written notice shall constitute a waiver 
of the right to present oral argument 
Sec. 1.856 Final decision of the Commission. —After a 
full opportunity has been afforded all parties for the filing 
of exceptions, supporting statements, briefs, and for oral 
argument, as provided above, the Commission will issue 
its final decision. The requirements of Section 1.851 herein 
shall apply to the final decision of the Commission, and in 
addition, shall show the ruling upon each relevant and ma¬ 
terial exception filed by the parties to the initial decision 
prepared by the presiding officer pursuant to sections 
1.851 (b) and (c), or to the Commission’s proposed de-’ 
cision. 

Sec. 3.22(c) Class III Station. —A Class III station is a 
station which operates on a regional channel and is de¬ 
signed to render service primarily to a metropolitan dis¬ 
trict and the rural area contiguous thereto. 

Standards of Good Engineering Practice Concerning 
Standard Broadcast Stations of the 
Federal Communications Commission 

Page 2: Class III stations operate on regional channels 
and normally render primary service to the metropolitan 
district and the rural area contained therein and contiguous 
thereto, and are subdivided into two classes. 
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EXHIBIT A 

The following table contains pertinent information con¬ 
cerning dates of (a) closing of the record, (b) proposed 
decisions, (c) filing of exceptions, (d) announcement of 
date of oral argument, (e) date of oral argument, and (f) 
release of final decision by the FCC in all broadcast cases 
in which any of these dates occurred between July 15,1948 
and November 15,1948. 


Docket 

Record 

Proposed 

Excep¬ 

tions 

Date of 
announce¬ 
ment 
of oral 

Date 
of oral 

Final 

No 

Closed 

Decision 

Filed 

argument 

argument 

Decision 

6052 

6-4-47 (a) 

5-28-48 

None 

None 

None 

8-23-48 

6346 

7-25-46 (b) 

9-14-48 

9-30-48 

10-28-48 

12-6-48 


6558 

9-29-44 (c) 

11-28-47 

1-22-48 

2-11-48 

2-17-48 (d) 1 

9-10-48 

6805 

4-14-47 

7-20-48 

8-31-48 

1-7-49 

2-4-49 1 


6863 

1-13-48 

8-23-48 

9-13-48 

10-28-48 

11-15-48 (e) 


6900 

1-2-48 

7-20-48 

8-9-48 

9-16-48 

10-18-48 •! 

12-13-48 

6916 

1-16-46 (f) 

7-16-48 

8-5-48 

9-16-48 

10-18-48 (g) 

1-29-49 

7162 

4-1-47 

7-6-48 

8-16-48 

10-1-48 

10-26-48 


7239 

5-31-46 

1-10-48 

4-2-48 

6-10-48 • 

6-21-48 

9-13-48 

7325 

3-14-47 (h) 

7-15-48 

9-1-48 

10-1-48 

10-26-48 

1-19-49 

7371 

11-25-47 

7-20-48 

8-24-48 

9-16-48 

10-18-48 

11-24-48 

7425 

2-1-47 

4-9-48 

5-3-48 

6-10-48 

6-21-48 

9-13-48 

7487 

6-21-46 (i) 

8-5-48 

9-27-48 

Proposed 

grantee withdrew and 

7554 

11-24-47 

7-20-48 

8-9-48 

exceptor’s application granted. 
9-16-48 10-18-48 1-10-49 

7570 

10-16-46 (j) 

3-18-48 

5-10-48 

Exceptions withdrawn 

9-13-48 

7604 

11-18-47 

8-3-48 

8-23-48 

9-16-48 

10-18-48 


7709 

12-18-47 

4-13-48 

5-4-48 

6-10-48 

6-21-48 

9-10-48 

7748 

1-5-48 

4-26-48 

6-1-48 

8-20-48 

10-4-48 


7763 

2-21-47 (k) 

8-23-48 

9-13-48 

10-28-48 

11-15-48 

1-19-49 

7764 

2-17-47 

10-1-48 

10-19-48 

1-7-49 

2-4-49 


7772 

3-25-47 

1-27-48 

2-16-48 

8-30-48 

10-4-48 

10-6-48(1) 

7966 

11-26-47 

9-13-48 

10-10-48 

10-28-48 

12-6-48 

1-19-49 

8039 

1-14-48 

8-30-48 

9-20-48 

10-28-48 

11-15-48 (m) 

i 1-19^49 

8047 

12-3-47 

2-11-48 

3-23-48 

4-22-48 

5-4-48 

9-14-48 

8072 

11-19-47 

8-30-48 

9-30-48 

1-7-49 

1-28-49 


8134 

4-8-47 

8-27-48 

None 

None 

None 

11-23-48 

8171 

12-29-47 

9-10-48 

9-30-48 

10-28-48 

12-6-48 

j 

8220 

2-17-48 

9-20-48 

10-11-48 

1-7-49 

1-28-49 


8291 

12-29-47 

7-20-48 

9-10-48 

10-1-48 

10-26-48 

; 

8336 

12-23-47 

3-29-48 

4-19-48 

6-10-48 

6-21-48 (n) 

| 9-10-48 

8348 

12-16-47 

10-28-48 

12-20-48 

1-7-49 

2-4-49 


8400 

12-19-47 

4-18-48 

7-8-48 

8-20-48 

10-4-48(0) 

j 

8421 

5-7-48 

8-2-48 

None 

None 

None 

9-16-48 

8489 

11-19-47 

6-29-48 

8-13-48 

10-28-48 

12-6-48 


8496 

4-2-48 

10-28-48 

11-17-48 

1-7-49 

2-4-49 (p) 

1 2-10-49 

8508 

1-21-48 

10-4-48 

None 

None 

None 

12-13-48 

8559 

11-24-47 

8-5-48 

9-10-48 

9-17-48 

10-19-48 

i 

8580 

1-22-48 

10-4-48 

• 10-25-48 

1-7-49 

1-28-49 

i 
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Footnotes to Exhibit B. 

(a) Reopened for amendment on 5-28-48 and immediately closed. 

(b) Reopened on 8-1-47 and finally closed on 9-9-48. 

(c) Reopened on 2-24-47 and finally closed on 5-5-47. 

(d) On 2-11-48, continued to 3-22-48. 

(e) On 11-5-48, continued to 12-6-48. 

(f) Reopened on 9-5-47 and finally closed on 10-29-47. 

(g) On 10-5-48, continued to 11-5-48. 

(h) Reopened on 5-15-47 and finally closed on 5-19-47. 

(i) Reopened on 12-4-47 and finally closed on 2-17-48. 

(j) Reopened for the submission of additional material and then 
closed on 9-11-47. 

(k) Record was reopened and closed finally on 12-12-47. 

(l) Oral argument cancelled. Application was amended and then 
granted. 

(m) On 11-10-48, continued to 11-26-48. 

(n) On 6-18-48, continued to 7-13-48. 

(o) Oral argument continued indefinitely. 

(p) On 1-27-49, exceptions were withdrawn and oral argument 
cancelled. 

Source: Commission records as of February 11, 1949. 

EXHIBIT B 


Honrs in Which Commission Was in Hearing in the Matter 
of General Mobile Service et al (Docket Nos. 8658, et al) 
During the Period October 11 — October 15,1948 * 
Date Hours 

10/11/48 10 a.m.—5:30 p.m. 

10/12/48 10 a.m.—5:05 p.m. 

10/13/48 10 a.m.—5:10 p.m. 

10/14/48 9:30 a.m.—5:30 p.m.; 7:30 p.m.—11:05 p.m. 

10/15/48 9:30 a.m.—1:55 p.m. 

* This does not give consideration to recesses for lunch on October 
11-14. 


EXHIBIT C 

History of Scripps-Howard Radio, Inc. case (Docket 
No. 6916). 

The Scripps-Howard Radio, Inc. case was originally 
heard on January 14-16, 1946 (aproximately 5 months 
prior to the commencement of the hearing on the applica¬ 
tions of appellant and intervenor); a Proposed Decision 
was adopted on September 4, 1946 looking toward a grant 


of the application of Cleveland Broadcasting, Inc. for a 
new standard broadcast station in Cleveland, Ohio,; and a 
denial of the mutually exclusive application of Scripps- 
Howard Radio, Inc., likewise an applicant for the same 
facilities in Cleveland. Exceptions to the Proposed De¬ 
cision were filed by Scripps-Howard Radio, Inc. oh Sep¬ 
tember 30, 1946. Oral argument was held on these excep¬ 
tions on November 27, 1946. A final Decision was re¬ 
leased by the Commission on March 7, 1947, granting the 
application of Cleveland Broadcasting, Inc. and denying 
the application of Scripps-Howard Radio, Inc. Following 
a petition for rehearing of Scripps-Howard Radio, Inc., 
the Commission, on September 5, 1947, set aside its De¬ 
cision of February 5, 1947, and ordered a further hearing. 
The further hearing was held in October, 1947. On July 
16,1948, the Commission adopted a new Proposed Decision 
again proposing to grant the application of Cleveland 
Broadcasting, Inc. and proposing to deny the application 
of Scripps-Howard Radio, Inc. On August 5, 1948, 
Scripps-Howard Radio, Inc. filed exceptions. On Sep¬ 
tember 16, 1948, (31 days after the Proposed Decision) 
the Commission announced that it would hold oral argu¬ 
ment on these exceptions on October 18, 1948,—more than 
two months after the filing of exceptions and more than 
one month after the announcement. (In the instant case, 
only four days elapsed between the filing of exceptions 
and the oral argument on the appellants exceptions.) On 
October 5, 1948, the Commission granted a petition for 
continuance of the oral argument in the Scripps-Howard 
Radio, Inc. case, from October 18 to November 5,1948, and 
also granted a request for an hour’s time to present oral 
argument. (Appellant’s request for a short postpone¬ 
ment was summarily denied.) Accordingly, on November 
5, 1948, the oral argument was held at which time each 
of the parties in the iScripps-Howard Radio, Inc. case was 
given an hour’s time to present its contentions. By that 
time, the exceptions had been available for study by the 



Commission for a period of three months. The final de¬ 
cision in this matter was released on January 28, 1949, 
almost three months after the date of oral argument. (In 
the instant case, two Commission working days intervened 
between the dates of oral argument and final decision on 
appellant’s application during which time the conclusions 
were rewritten for the fourth time.) 
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EXHIBIT E 


In the case of Easton Publishing Company the Commission had 
before it the problem of allocating a new station to either Easton (which 
had only one station) or Allentown, Pennsylvania. In its final Decision 
(3 Pike and Fischer R. R. 1225, 1235) the Commission held: 

“In making a selection as among the applicants, consideration 
must be given to the' comparative need of Easton and Allentown 
for radio service. Under Section 307(b), we are required to exer¬ 
cise our licensing authority so as to 'provide a fair, efficient and 
equitable distribution of radio service’ to the various communities. 
The population of Allentown is about three times the size of Easton, 
and the scale of its commercial activities is at least three times as 
great as in Easton. Together with the contiguous community of 
Bethlehem, Allentown is about five times as large as Easton. 
Easton has one full-time station, WEST; Allentown now has one 
full-time station, WSAN, and one daytime only station has been 
placed in operation since the time of the hearing herein. Upon 
consideration of the size of the two cities, the existing facilities of 
each and the amount of radio service available to each, we conclude 
that Allentown is in greater need of another radio station than 
Easton.” 

In a Memorandum Opinion and Order on a petition directed against 
this conclusion (4 Pike and Fischer R. R. 176, 178) the Commission 
stated: 

“The opposition to Easton Publishing’s Petition for Rehearing 
filed by the Allentown Broadcasting Corporation contains a tabula¬ 
tion of the population and annual volume of retail and wholesale 
sales figures for Easton and Allentown as well as the surrounding 
towns or boros of each city, as shown by the 1940 U. S. Census. 
The population figures which the Commission stated it would judi¬ 
cially notice when they were presented to it at Oral Argument show 
that if the populations of Easton and Philipsburg (51,903) are 
compared to Allentown and Bethlehem (155,394), Allentown is 
approximately three times larger than Easton; and that a similar 
result is obtained if Easton, together with its surrounding commu¬ 
nities of Philipsburg, Wilson, West Easton and Alpha, is compared 
to Allentown and its surrounding communities of Bethlehem, Heller- 
town, Fountain Hill, Emmaus, and Freemansburg; Easton’s total 
population then becomes 63,580 against Allentown’s roughly three 
• times greater population of 172,688. A comparison of the annual 
volume of retail and wholesale sales of the respective towns and 
communities confirms the conclusion that the scale of commercial 
activity in Allentown is about triple that of Easton.” 

From this, it is clear that the Commission thoroughly considered the 
respective sizes and importance of the two cities and did not arbitrarily 
find in favor of Easton, merely because it had only one station whereas 
Allentown had two existing stations. 

The theory of the Commission’s Decision in the Easton Publishing 
Company case is further discussed by it in its Brief filed in this Court 
as appellee in the matter of Easton Publishing Company v. Federal 
Communications Commission (No. 9829). On pages 12-15 of that Brief, 
the Commission evaluates the services available to Easton and Allentown 
in relation to their population and business activities. In response to 
the contention of the appellant in the Easton Publishing Company case, 
that the Commission should have considered grants in Allentown which 
were made after the dosing of the record, the Commission maintained 
that even if these had been taken into account, the theory of propor- 
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tionate distribution of transmission facilities still required a grant of 
the Allentown application in that case. It argued that a result which 
would place 2 nighttime and 5 daytime services in Allentown and leave 
one nighttime and only 2 daytime services in Easton would be a correct 
decision under Section 307(b), in view of the fact that it “would have 
just brought the ratio of Allentown services day and night to the 3-1 
ratio which actually exists in the population and business activities of 
the two cities.” (Fn. 6, p. 16, appellee’s brief in Easton Publishing 
Company case, supra). 

If the Commission had applied the rationale found in paragraph 4 of 
the conclusions in the instant case to the set of facts set forth in the 
footnote referred to in its Brief, it would have to have found that Section 
307 (b) required a grant of the Easton application, for Easton, with only 
one fulltime local station, presumably had no choice of locally originating 
programs. It is therefore clear that the principles enunciated by the 
Commission in the Easton Publishing Company case are entirely at 
variance with the theory advanced by it for the granting of intervenor’s 
application. 


i 
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©nttcb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10052 

Skyway Broadcasting Corporation, appellant 

v. j 

Federal Communications Commission, appellee 
Northwestern Ohio Broadcasting Corporation, 

INTERVENOR 


BRIEF ON BEHALF OF APPELLEE 


STATEMENT OF FACTS 

This is an appeal taken on November 10, 1948 (App. 2) 1 by 
Skyway Broadcasting Corporation, Columbus, Ohio, from a 
final decision of the Federal Communications Commission re¬ 
leased on October 21, 1948. This decision granted the appli¬ 
cation of Northwestern Ohio Broadcasting Corporation, inter- 
venor herein, for a construction permit for a new standard 
broadcasting station at Lima, Ohio, to be operated on the 
frequency 1150 kilocycles with a power of 1 kilowatt day and 
night, using a directional antenna, and simultaneously denied 
appellant’s application for a construction permit for a new 
standard broadcast station at Columbus, Ohio, to be operated 
on the frequency 1150 kilocycles with 5 kilowatts power during 
the day and 1 kilowatt at night, using a directional antenna 
(App. 155). The relevant facts are as follows: 

On January 3, 1946, Northwestern Ohio Broadcasting Cor¬ 
poration filed its application for a construction permit request¬ 
ing a new standard broadcast station at Lima, Ohio, to operate 
on 1150 kilocycles, 1 kilowatt power unlimited time and using 

*In this brief, references to the printed Joint Appendix appear as (App. 
—), and references to the original Record filed with this Court appear as 
(B,-). | 

(1) 



2 


a directional antenna. Since it appeared that this applica¬ 
tion involved mutually prohibitive electrical interference with 
an application which had been filed by WOOP, Inc., for a con¬ 
struction permit for a new radio broadcast station at Dayton, 
Ohio, the Commission on March 27, 1946, designated the two 
applications to be heard in a consolidated hearing. There¬ 
after on May 21, 1946, appellant filed its application with the 
Commission for a construction permit for a standard broad¬ 
cast station at Columbus, Ohio, to be operated on the frequency 
of 1150 kilocycles with 5 kilowatts power during the day and 
1 kilowatt at night, using a directional antenna. Since it 
appeared that this application was mutually exclusive with 
both of the applications mentioned above which had been pre¬ 
viously set for hearing, the Commission on June 6,1946, issued 
an order designating appellant’s to be heard in a consolidated 
proceeding with those of intervenor and WOOP. Inc. (App. 
25-27). 2 The three mutually exclusive applications were 
heard in a consolidated hearing on June 12, 14, 17, and 26, 
1946, and the record was closed on June 26,1946. 

On October 16, 1947, the Commission adopted a proposed 
decision looking to a grant of intervenor’s application and to a 
denial of the applications of WOOP, Inc., and of appellant 
(App. 100-105). Exceptions to that proposed decision were 
filed by appellant and oral argument thereon was held before 
the Commission on December 19, 1947. 3 On March 15, 1948, 
the Commission adopted a final decision in this proceeding 
which granted intervenor’s application and denied the other 
applications involved in the proceeding (App. 105-110). Ap¬ 
pellant, on April 1,1948, filed a petition for rehearing and rear¬ 
gument and a supporting brief (R. 1713-1740), and intervenor 
filed an opposition to that petition on April 12,1948 (R. 1741- 
1754). A supplemental brief in support of the petition for 
rehearing was then filed by appellant on July 30, 1948 (R. 
1755-1763) and intervenor filed a reply thereto on August 4, 

*1116 consolidation was made because appellant’s application was filed 
more than 20 days before the hearing on the mutually exclusive applica¬ 
tions of intervenor and WOOP, Inc. were scheduled to begin. See Sec. 
1.387 (b) (3) of the Commission’s Rules and Regulations. 

* WOOP, Inc. did not file exceptions to the Proposed Decision and it did 
not take part In any further proceedings in this case. 
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1948 (R. 1764-1771) after which appellant submitted a re¬ 
joinder on August 9,1948 (R. 1772-1779). On September 21, 
1948, simultaneously with the release of a Revised proposed 
Decision (App. 111-116) the Commission released an order (1) 
setting aside its decision of March 15,1948, insofar as it affected 
the applications of intervenor and appellant; and (2) schedul¬ 
ing oral argument before the Commission for October 15,1948 
on any exceptions which might be filed to the Revised Pro¬ 
posed Decision (App. 117-118). The reason given by the Com¬ 
mission for this action was that the decision of March 15,1948 
contained an error of fact, the Commission’s decision had been 
based in part upon such error, and the quorum of the Com¬ 
mission which had heard the previous oral argument and 
adopted the March 15, 1948, decision, was no longer available 
(App. 117-118). Commissioner Hyde dissented from the Com¬ 
mission’s order on the ground that it was unnecessary to set 
aside the final decision to correct the factual error in it pointed 
out by the appellant (App. 119-120). 

On September 24,1948, the Commission issued an order stat¬ 
ing that orderly dispatch of its business required oral argument 
to be scheduled for 2:00 P. M. rather than 10:00 A. M. on 
October 15, 1948 (App. 120-121). On September 28, 1948, 
appellant filed a petition requesting the Commission to change 
the date of oral argument from October 15,1948, to November 
1, 1948, or some subsequent time (App. 121-124). The Com¬ 
mission on September 30,1948, denied appellant’s petition for 
continuance of the date of oral argument (App. 125-126). On 
October 7, 1948, appellant in a letter to the Commission, re¬ 
quested that it be given an hour’s time within which to pre¬ 
sent its oral argument (App. 126-127). By letter of October 
12, 1948, the Commission denied appellant’s request for one 
hour’s time and stated that thirty minutes, which was ten 
minutes more than the normal period allotted, would be per¬ 
mitted for each party (App. 154-155). 

On October 11, 1948, appellant submitted its exceptions to 
the Commission’s Revised Proposed Decision and an extensive 
supporting brief in support thereof (App. 127-154). Oral ar¬ 
gument was held as scheduled on October 15,1948, before the 
Commission en banc. Thereafter the Commission released its 
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final decision on October 21, 1948, granting intervenor’s appli¬ 
cation and denying the application of appellant (App. 155- 
171). On November 10, 1948, appellant filed its notice of 
appeal with this Court (App. 2-8). 

SUMMARY OF ARGUMENT 

I 

Since simultaneous operation of the station proposed by 
appellant for Columbus, Ohio, and the station proposed by 
intervenor for Lima, Ohio, would involve prohibitive electrical 
interference, the Commission was obliged to choose between 
them in accordance with the criteria set forth in Section 307 (b) 
of the Communications Act. It has long been Commission 
policy that every community should have a minimum of one 
local radio station. However, Section 307 (b) does not end the 
Commission’s duty to provide for an equitable distribution of 
facilities when a minimum of service is provided. For, Section 
307 (b) contemplates, as well, the providing of an adequate 
service, and the Commission has held that the furnishing of 
adequate service for communities of substantial size involves 
making available a choice of local services from at least two 
different stations. Thus the conclusion of the Commission 
in this case that the Lima applicant must be favored, because 
the city of Lima needed a choice of locally originated radio 
programs more than Columbus needed a fifth local station. 
This decision was reached only after full consideration by the 
Commission of its findings with respect to all relevant factors 
supported by the record and advanced by the parties. More¬ 
over, there was ample evidence in the record to support the 
Commission’s conclusions that Lima was in need of a choice 
locally originated program and that intervenor’s proposed sta¬ 
tion would fulfill that need. See Easton Publishing Company 
v. Federal Communications Commission, No. 9829; and John¬ 
ston Broadcasting Company v. Federal Commission, No. 9866, 
decided May 4,1949. 

The only affirmative argument advanced by the Commission 
for granting the station to Columbus was that such a grant was 
required in order to give each city radio facilities in proportion 
to their populations. But any determination of the basis of 
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any such mathematical formula for allotting radio facilities 
had been expressly rejected by this Court in the Easton Pub¬ 
lishing Company case, su/pra. While the Commission did not 
make express findings as to any particular need on the part of 
Columbus for additional service, which appellant’s station 
would have given to it, appellant had failed to introduce compe¬ 
tent evidence upon which the Commission could have properly 
made any such findings. Nor was it required to consider to 
what extent, if any, either applicant could serve the needs of 
the community in which its rival applicant was located. Since 
Lima and Columbus are located more than 75 miles apart, it 
therefore would be impossible for either of the proposed sta¬ 
tions located in one city to fill the needs of the other com¬ 
munity for radio service no matter how exemplary its program 
service might be. j 

n 

A. The Commission in this case afforded to appellant more 
than the normal procedural requirements of due process of 
law. Appellant was given a full hearing, two proposed deci¬ 
sions, two opportunities to file exceptions thereto, two oppor¬ 
tunities for oral arguments before the Commission en banc 
and two final decisions. Appellant’s argument that the Com¬ 
mission’s procedure in reaching its determination arbitrarily 
deprived appellant of his rights to a full and fair hearing are, 
therefore, completely without merit. The Commission’s ac¬ 
tion in denying appellant’s petition for a continuance of the 
second oral argument, and in affording appellant a half hour 
for oral argument rather than the hour it requested, was 
clearly reasonable in the light of the factual circumstances, 
and in no way prejudiced appellant’s rights to present his case. 
Appellant’s other arguments with respect to whether the Com¬ 
mission had sufficient time to examine his exceptions prior to 
the oral argument, the extent and nature of the questioning 
at the oral argument and the extent of time between the argu¬ 
ment and the issuance of the final decision, clearly do not 
establish that it was depriyed of any rights to which it was 
entitled or that the Commission failed to give full and com¬ 
plete consideration to its case. 
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B. Appellant’s contention that the Commission committed 
error when it did not make a specific ruling on each exception 
filed by the appellant to the Revised Proposed Decision is 
equally without merit. This case was begun before the effec¬ 
tive date of the Administrative Procedure Act and the Com¬ 
mission’s Rules passed to supplement that Act. It is, there¬ 
fore, not governed by those Rules which call for specific rul¬ 
ings on each exception that is filed by the parties. Moreover, 
the Commission has never attached a separate list of its rulings 
on each exception to proposed decisions in cases commencing 
before the effective date of the Administrative Procedure Act 
and the Rules in implementation thereof. 

ARGUMENT 

L The Commission properly decided that a fair, efficient, and 
equitable distribution of radio services necessitated grant¬ 
ing the application for a new station to Lima, Ohio, in pref¬ 
erence to the application for a new station in Columbus, 
Ohio, and that conclusion was based on adequate findings 
and substantial evidence in the record 

This is a case involving admittedly mutually exclusive appli¬ 
cations for radio stations on the 1150 kilocycle frequency in 
two distinct communities, Columbus, Ohio and Lima, Ohio. 
It should be emphasized at the outset that, except for the fact 
that these applications are mutually exclusive, in that their 
simultaneous operation would result in prohibitive interfer¬ 
ence, a grant of both the applications would have been definitely 
in the public interest and would have added worthwhile serv¬ 
ices to both of the communities in question (App. 171). In 
view of the fact, however, that both applications could not be 
granted, Section 307 (b) of the Communications Act of 1934, 
as amended, 47 U. S. C. Section 307 (b), required that the Com¬ 
mission select the application, the grant of which would best 
lead to a fair, efficient, and equitable distribution of radio serv¬ 
ice as between Columbus and Lima, Ohio. 

On May 4, 1949, this Court decided the cases of Johnston 
Broadcasting Company v. Federal Communications Commis¬ 
sion., No. 9866, and Easton Publishing Company v. Federal 
Communications Commission, No. 9829, which specifically set 



forth the considerations which the Commission must take into 
account and the procedure it must follow in cases involving 
comparative consideration of mutually exclusive applications. 
Examination of the decision involved in the instant appeal 
in the light of the criteria set out in the Johnston and Easton 
cases which are pertinent here, shows clearly that the Com¬ 
mission in determining that the Lima application was to be 
favored over that of the appellant, reached a reasonable 
decision after careful consideration of all relevant factors pre¬ 
sented to it by the contesting parties and supported by the 
record. Moreover, it is clear that this decision is adequately 
supported by detailed findings of fact and reasoned conclusions 
derived from them. 


In this case the Commission’s ultimate decision rests upon its 
conclusion that, although both the areas which would be served 
by the proposed stations would receive an adequate number of 
primary radio services, no valid distinction between the two 


applications could be made on this basis, 4 Lima, Ohio, a city 


of 44,711 was in greater need of a second locally owned and 


operated radio station in order to give it a choice of locally 
originated programs than Columbus, Ohio, a city of 306,087, 


was in need of securing a fifth radio outlet (App. 169). 5 The 


* The Commission concluded on the basis of undisputed findings (App. 
157-159) that. In addition to the daytime service of WOSU, a noncom¬ 
mercial educational station in Columbus, the listening public of the city of 
Columbus received one more broadcasting service by day and night than 
the people of the city of Lima; that the people within the nighttime rural 
area to be served by the Columbus ava received one more primary service 
than the people within the nighttime rural area of the Lima applicant and 
that the daytime rural area proposed to be served by both applications re¬ 
ceived numerous and an identical number of primary signals. The Com¬ 
mission also found that the Columbus listening public received the programs 
of all four major networks while Lima received the programs of only three 
of the networks (App. 158). The Commission, therefore, found, after con¬ 
sidering “both the availability of local transmission facilities and the 
availability of broadcasting services to each” that the determining factor 
between the two applicants was the relatively greater need of Lima for 
additional transmission facilities rather than any differences in the number 
of primary signals received by either community. 

* In its brief appellant points to the alleged differences between the con¬ 
clusions of the four decisions and proposed decisions in this case, all of 
which looked towards a grant of the Limb applicant, as an indication that 
the Commission’s decision was merely a rationalization of an a priori de¬ 
termination to make the grant to Lima (App. Br. 34-43). The variations. 
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Commission pointed to its established policy of considering 
transmission as well as reception facilities in determining, un¬ 
der Section 307 (b), which of two communities should be 
granted a radio station. Newark Broadcasting Corp., 3 Pike 
& Fischer, R. R. 52. Acting under this policy, the Commission 
has, in numerous cases, granted communities their first local 
radio outlet in preference to adding a facility in a much larger 
community. Newnan Broadcasting Co., 3 Pike & Fischer, R. 
R. 1237 ; Lee-Smith Broadcasting Co., 3 Pike and Fischer, R. 
R. 1934; Finger Lakes Broadcasting System, 3 Pike & Fischer, 
R. R. 406; WMAK, Inc., 3 Pike & Fischer, R. R. 694; Southern 
Media Corp., 3 Pike & Fischer, R. R. 554. The Commission 
here determined that this settled doctrine should be extended 
to insure that communities of the substantial size of Lima 6 
should be afforded a second local station so as to provide it with 
a choice of locally originated programs in preference to grant¬ 
ing additional local service to a larger community which al¬ 
ready had a multiplicity of locally originating services. For, 
unless some such consideration is afforded to communities of 
substantial size, there will result an undue concentration of 
stations in the large metropolitan communities (App. 170). 
And, as the Commission pointed out, no matter how exemplary 
the programs broadcast by the two out-of-town stations pres¬ 
ently providing Lima with primary service might be, they “can¬ 
not be expected to provide the residents with service compara- 

however, are merely indicative of the Commission's continuing efforts to 
reach a determination on a factual record which admittedly presented a 
difficult case. At each stage appellant was given a full opportunity to file 
exceptions or other pleadings to call the Commission's attention to factual 
errors (as in the case of the March 15, 1948 decision) or to show why it 
believed the fair, efficient, and equitable distribution of facilities required 
a grant to Columbus. And it is clear that the conclusions in the final Com¬ 
mission decision (App. 167-171) are merely an expansion and amplification 
of the conclusions in the Revised Proposed Decision, that, upon the same 
findings of fact, the Lima applicant should be preferred because it could 
serve the need for a second locally originated service in Lima (App. 114- 
116). It is clear therefore, that the only question properly before this 
Court is the propriety of the final decision of October 20, 1948, in the light 
of the requirements of Section 307 (b) of the Communications Act and the 
relevant decisions of this Court 

* It should be noted that Lima has a population of 44,711, and that it is 
the county seat of Allen County, which has a population of 73,303 (App. 157). 
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ble in any way to that of stations located at Lima and offering 
programs services to meet the particular needs and require¬ 
ments of the Lima community” (App. 169). Moreover, as 
the Commission expressly found, the intervenor proposed to 
have its station devote a substantial portion of its time to lo¬ 
cally originated programs expressly designed to meet the needs 
of the Lima community and it would, in any event, be under a 
duty to serve the needs of that community (App. 169). i There 
is, therefore, no merit to the claim that intervenor’s proposed 
station would not meet Lima’s need for a second source of 
locally originated programs because it planned to affiliate with 
a network and carry many of its shows. 7 

Thus it is apparent that in the instant case the Commis¬ 
sion carefully set forth the reasons for its conclusion that the 
Lima applicant must be favored. This is to be contrasted 
with the Easton Publishing Co. case, supra , and Tri^State 
Broadcasting Co. v. Federal Communications Commission , 9b 
F. 2d 564, 68 App. D.. C. 292, in both of which cases this Court 
held that the Commission must state fully and clearly the 
basis for its conclusions and that findings merely as to the size 
of the respective communities and the type, power, fre¬ 
quency and hours of operation of existing stations were not 
sufficient to sustain an award by the Commission. In con¬ 
trast to this is the present case. Here the Commission has 
not only made findings as to the relative sizes of the communi- 

T As is obvious from the above discussion of the final decision, there is 
no merit to appellant’s claim that the Commission did not give prosper con¬ 
sideration to appellant's proposed network affiliation (Br. 49-50). Nor is 
this case controlled by Simmons v. Federal Communications Commission, 
169 F. 2d 670, — App. D. C. —, certiorari denied, 335 U. S. 846, where this 
Court upheld the Commission when it denied a license to an applicant 
who proposed to carry network programs exclusively during, by far, the 
greatest and most important part of the broadcast week and stated flatly 
that it would not change any of the network programs in any respect. This 
Court there said that a program policy “which makes no effort whatsoever 
to tailor the programs offered by the national network organization to the 
particular needs of the community served by the radio station does not meet 
the public service responsibilities of a radio broadcast licensee.” In the 
present case, the intervenor proposed to devote a substantial portion of its 
broadcast time to locally originated programs and also announced a policy 
that it would not carry religious programs on a commercial basis (App. 29,. 
34, 44) nor any commercials which it felt were objectionable (R. 880).. 
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ties involved (App. 157-158), but also found that Lima needed 
another local station to give it a choice of locally originated 
programs and that intervenor’s proposed station would fill 
that need (App. 169-170), and made findings to show the 
service which intervenor’s station would offer to the Lima 
community (App. 161-162). 

The decision in this case thus involves a matter of funda¬ 
mental policy concerning the requirements of Section 307 (b) 
of the Communications Act. As has been noted, the Commis¬ 
sion has long adhered to the policy of considering the trans¬ 
mission as well as the reception facilities available in every 
community in seeking a “fair, efficient and equitable” distribu¬ 
tion of radio facilities. In accordance with this principle, the 
Commission has consistently favored giving a community a 
first local transmission service, in preference to giving an addi¬ 
tional station to a much larger community which was already 
served by a local radio station or stations. The Commission 
has therefore concluded that Section 307 (b) requires, as a 
minimum of equitable distribution of facilities as between vari¬ 
ous communities, the establishment of one local transmission 
facility. Section 307 (b), however, does not contemplate a 
mere minimum of service for such community, but rather an 
adequate service, and in this case the Commission has held that 
adequate service for a community of substantial size requires 
that it be given two local stations so as to provide it with a 
choice of locally originated programs (App. 169). A choice of 
locally originated programs, such as contemplated by the Com¬ 
mission’s decision, would afford listeners in a community such 
as Lima not only with an opportunity to get more local pro¬ 
grams tailored to their particular needs and tastes, but would 
also provide them with varying points of view with respect to 
news and controversial local issues. 

In contrast to Lima, a city of substantial size with only one 
local radio station, Columbus a larger city, but certainly not a 
great metropolis, already has four local radio stations. Al¬ 
though a fifth local station would provide additional local 
service for Columbus, there is no competent testimony in the 
record to show a need for such service; nor did the Commission 
have before it any evidence that the population of Columbus 
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is so heterogeneous in its composition and interests so that it 
should be concluded that the four local stations do not in fact 
adequately fulfill the city’s needs for local transmission service. 

Next, it must be determined whether there was substantial 
evidence in the record to support the findings and conclusions 
arrived at by the Commission. In addition to the statistical 
information concerning the respective communities and the 
existing radio services, the Commission was able to find, with 
respect to the Lima applicant, that “the applicant offered sus¬ 
taining time to local civic, fraternal, charitable and govern¬ 
mental organizations and allotted time in its proposed schedule 
for the programs of such organizations” (App. 162). I In part, 
this finding was based upon the depositions of representatives 
of various organizations in the Lima community that time had 
been offered to them by intervenor’s station and that they had 
agreed to utilize that time (App v 12-24). 8 In addition, the 
Commission considered a proposed typical weekly program for 
intervenor’s station (App. 66-67) and a chart showing, in per¬ 
centages, an analysis of the types of programs proposed for the 
station.® Moreover, the findings of the decision further indi- 

• These depositions were introduced in evidence at the hearing by inter- 
venor (R. 1056). The depositions were taken in Lima on May 27 and May 
2S, 1946, pursuant to an order of the Commission dated May 9,1946 (R. 249- 
252), before appellant had become a party to the proceedings, and conse¬ 
quently appellant's counsel was not present when they were taken, but 
Mr. George E. Strong, counsel for WOOP, Inc., and Mr. Laurence W. Harry, 
another applicant for a station, put in appearances and cross-examined 
the witnesses (R. 439). At the hearing on June 14, 1946, wheniintervenor 
introduced the depositions in evidence, appellant's counsel stated that he 
did not wish to make a formal objection to the depositions, but did wish 
to reserve certain rights with respect to them (R. 1057). Thereupon, at 
the suggestion of appellant’s own counsel, the hearing examiner ruled that 
the record in the case would be kept open until June 26, 1946, to give 
appellant time to file any petition it wished objecting to or commenting on 
these depositions (R. 1059-1060). Appellant did not avail itself of this 
opportunity to file a petition and thereby waived any objections it might 
have to the introduction of the depositions in evidence. 

# Appellant challenges the accuracy of this chart as a basis for determin¬ 
ing intervenor’s program plans (Br. 26). The alleged errors; however, 
are not substantial, and, appellant lias not shown that these alleged er¬ 
rors, even if true, would affect the significant figures in the chart relating 
to local live programs. Moreover, appellant’s counsel extensively cross- 
examined Mr. Rickman concerning this chart at the hearing, but he did 
not once challenge the mathematical correctness of the figures contained 



12 


cate that “the Allen County agricultural agent would become 
a staff consultant on agricultural programs. The station per¬ 
sonnel would work with educational, musical and dramatic 
institutions and groups in the community and would assist 
them in preparing programs; direct lines would be installed to 
high schools. Local news would be gathered by a member of 
the staff” (App. 162). 

It is evident, therefore, that there was substantial competent 
evidence to support the findings and conclusions of the Com¬ 
mission with respect to the need for an additional local radio 
outlet in Lima and the ability of intervenor’s station to fulfill 
that need. In these respects, therefore, the criteria of the 
Johnston and Easton cases has been met. 

The Commission, however, did not merely set forth the rea¬ 
sons which favored a grant to the Lima applicant. For the 
final decision clearly shows that the Commission gave considera¬ 
tion to the various factors favoring appellant and they weighed 
these as well as the factors favoring a grant to the intervenor. 
The Commission thus satisfied another of the criteria laid 
down by this Court, that the Commission must consider and 
base its conclusions on all the relevant findings and not merely 
certain selected ones. 

In its conclusions the Commission noted that appellant’s 
proposed station would serve a larger population both day and 
night and particularly in the daytime when it would use 5 kilo¬ 
watt power and would serve approximately three times as many 
people in an area more than two and one-half times larger than 
would the Lima applicant 10 (App. 170). Moreover, the Com¬ 
mission stated that it had considered Section 3.22 (c) of the 
Commission’s Rules and Regulations, which provides that re¬ 
gional channels, such as the one requested here, are normally 
allocated to render primary service to metropolitan areas and 

in the chart (App. 37-39). Despite its claim as to the existence of some 
inaccuracies in the calculations drawn from the chart, appellant does not 
dispute that approximately 20% of all the intervenor’s programs would 
be devoted to local live programs and that almost 15% of the station’s prime 
time between 6:00 p. m. and 11:00 p. m. would be reserved for local 
non-commercial live programs (App. 76, cf. App. 66-76). 

* Note, however, that at night, intervenor’s proposed station would serve 
a larger area than would appellant’s station (App. 158-159). 
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rural areas contiguous thereto 11 (App. 170). Having con¬ 
sidered these matters, however, the Commission concluded that 
they were “outweighed by the greater need in respect to radio 
broadcast service to the substantial population of the city of 
Lima and of its rural area which presently does not receive a 
choice of locally originated programs” (App. 170). 

Appellant makes but one affirmative argument in support 
of his contention that the Columbus applicant should be 
awarded a license in preference to the Lima applicant. That 
argument is that the size of the populations of Lima and Co¬ 
lumbus require that the new station go to Columbus in order 
that the frequency will be used most efficiently. This Court, 
however, in the Easton Publishing Company case, supra, ex¬ 
pressly rejected the contention that stations should or could 
be allocated according to a formula based on the populations 
of the communities in question and the proportionate number 
of radio services available to each. 

An attempt had been made by Congress to devise a formula 
for allocating radio facilities throughout the country in strict 
proportion to the population of each area. This mathematical 
formula was embodied in the Davis Amendment (45 Stat. 
373) 12 to the Radio Act of 1927 (44 Stat. 1162), and was in- 

11 While Section 322 (c) of the Buies does state the general rule, the 
Commission has often recognized that in many instances this rule cannot be 
controlling and other considerations demand that regional channels be 
allotted to areas which are not actually metropolitan districts. Some of the 
many stations to which the Commission has granted regional frequencies 
despite the fact that they do not serve metropolitan districts are stations 
KLB, Alexandria, Louisiana; KXSA, San Angelo, Texas; WHJB, Greens¬ 
boro, Pennsylvania; WORZ, Orlando, Florida; WNAO, Raleigh, North Caro¬ 
lina ; WFMD, Frederick. Maryland; WINZ. Hollywood, Florida; and WVJS, 
Owensboro, Kentucky. See also, Central Connecticut Broadcasting Com¬ 
pany , 4 Pike & Fischer, R. R. 39. 

u The Davis Amendment provided: 

“It is hereby declared that the people of all the zones established by 
Section 2 of this Act are entitled to equality of radio broadcasting service, 
both of transmission and of reception, and in order to provide said equality 
the licensee seeking such authority shall as nearly as possible make and 
maintain an equal allocation of broadcasting licenses, of bands of frequency 
or wave lengths for periods of time for operation, and of station power, to 
each said zone when and insofar as there are applications therefor; and 
shall make a fair and equitable allocation of licenses, wave lengths, time 
for operation, and station power of each of the states, the District of Colum- 
838240—49 - 3 
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corporated in Section 307 (b) of the Communications Act of 
1934. Experience proved, however, that any such type of 
mathematical formula was not feasible and that it led to a con¬ 
centration of radio facilities in large metropolitan centers at 
the expense of more sparsely settled states and areas. In view 
of the unsatisfactory results of the Davis Amendment it was 
repealed by Section 2 of the Act of June 5, 1936, 49 Stat. 145. 
Senate Report No. 1588 which accompanied the Bill amend¬ 
ing the Communications Act (74th Cong., 2nd Session, 1936) 
stated: “The experience of the Federal Radio Commission and 
this Commission has proved that the Davis Amendment is very 
difficult of administration and cannot result in equality of radio 
broadcasting service.” 

In the Easton case, this Court in rejecting the argument for 
mathematical equality, stated with reference to the Davis 
Amendment: 

Earlier statutes provided for a determination by for¬ 
mula. But experience with that effort demonstrated 
its unfeasibility and the law was, therefore, changed to 
its present form upon the plea of the Commission. That 
change must be needed. We conclude upon this point 
that the Commission was not required to make a math¬ 
ematical evaluation of existing service. 


bia, the territories and possessions of the United States within each zone, 
according to population. The licensing authority shall carry into effect 
the policy of broadcasting service hereinbefore directed, wherever necessary 
or proper, by granting or refusing licenses or renewals of licenses, by chang¬ 
ing periods of time for operation, and by increasing or deceasing station 
power, when applications are made for licenses or renewal of license: 
Provided, that if and when there is a lack of applications from any zone the 
proportionate share of licenses, wave lengths, time of operation, or station 
lengths, time of operation, or station power to which said zone is entitled, 
the licensing authority may issue licenses for the balance of the proportion 
now applied for from any zone, to applicants from any zones for a temporary 
period of 90 days each, and shall specificaUy designate that said proportion¬ 
ate is only for said temporary period. Allocation shall be charged to the 
State, District. Territory, or possession wherein the studio of the station is 
located and not where the transmitter is located.” 

The Amendment itself was implemented by General Order No. 40 of the 
Federal Radio Commission which set up a quota system which put the 
policies of the Davis Amendment into effect. 
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Both Congress and the Courts, have therefore, expressly re¬ 
jected appellant’s argument that the Commission must appor¬ 
tion radio service among various communities according to 
their respective sizes. The latest pronouncements of this 
Court, moreover in the Easton and Johnston cases, emphasized 
that the Commission must consider all arguments and criteria 
pertinent to making a choice between competing communities. 
I ( n this respect the language of the Commission’s final decision 
should be noted : 

A chart purporting to show that the Skywave Broad¬ 
casting Corporation would achieve a more efficient use 
of the frequency was submitted at the oral argument 
of this proceeding, and it was contended that the Com¬ 
mission in reaching its determination based upon section 
307 (b) must consider concurrently the three bases 
therein set forth of “fair, efficient and equitable” dis¬ 
tribution and must further accord equal weight to each 
of these criteria. It is evident from our discussion here¬ 
in that we have considered each of the criteria of Section 
307 (b); however, there is nothing in the Communica¬ 
tions Act, our Rules or Regulations or our policy which 
requires the Commission in a comparative proceeding 
such as this, to give equal weight to each criterion with¬ 
out regard to the facts of each particular case and the 
substantial compliance of such facts with the criteria of 
this section when viewed in the light of the mandate of 
the Communications Act, requiring the Commission to 
provide the most widespread and effective broadcast 
service possible to this country (App. 170-171): 

In light of the judicial and Congressional pronouncements 
and of the fact that the Commission gave consideration to the 
respective population of and radio services available! to the 
respective communities, it is apparent that there is no validity 
to appellant’s argument that the statistics of the case required 
the Commission to grant the license to the Columbus applicant. 

Appellant, however, makes much of the fact that the Com¬ 
mission did not make findings or reach conclusions concerning 
the comparative need of Columbus and Lima for an additional 
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radio sendee and whether appellant or intervenor was better 
qualified to meet whichever need was greater (Br. 24-33). 
Moreover, Judge Prettyman, in writing this Court’s decision in 
the Easton Publishing Company case, supra , stated that in a 
Section 307 (b) proceeding, the Commission should make find¬ 
ings concerning the adequacy of the existing services, as well 
as findings with respect to which applicant would fulfill the 
need most. 

It should be noted, however, that the factual situation in the 
present case is different from that in the Easton case in one 
significant aspect. In the Easton case, the two applicants were 
from Easton and Allentown, Pennsylvania, cities situated only 
fourteen miles apart. In view of the proximity of these two 
cities, the Court apparently thought it necessary for the Com¬ 
mission to determine which of the two stations could best 
supply the needs in whichever city those needs were greater. 1 * 
In the instant case, however, since the two cities in question are 
over 75 miles apart, it would not be feasible for one of these 
stations, located in one city, to provide an adequate local serv¬ 
ice to the other city, no matter how excellent its program 
service might be. In fact there has never been any contention 
that the Lima applicant would render daytime or nighttime 
primary service to Columbus or that Columbus would render 
such service to Lima. An examination of the exhibits shows 
plainly that neither applicant would serve the other’s city or 
any appreciable portion of other’s rural area (App. 79-82, 
88-90). In view of these facts it would have served no purpose 
for the Commission to have compared qualitatively the pro¬ 
gram proposals of these two applicants. Having found that 
Lima was in need of a choice of locally originated programs, 
that need could only be satisfied by a station located in and 
serving the Lima community, and the only remaining issue 
was whether the Lima applicant could supply this need. New¬ 
ark Broadcasting Corporation , supra. The Commission was 
able to find, upon the basis of record evidence that the inter¬ 
venor could and would meet this test. 

“ Considering the short distance between the cities, it would be possible, 
for example, for a station located in one city to have an auxiliary studio 
in the other and thereby serve the needs of that other community. 
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There is also the allied matter of making findings with re¬ 
spect to the comparative needs of these two communities. The 
Commission did find that Lima was in need of a choice of locally 
originated programs, but made no express findings as to the 
adequacy of the existing service and the need for new service in 
Columbus. The crucial factor, however, concerning this al¬ 
leged inadequacy in the Commission’s findings is that the rec¬ 
ord in this case is completely devoid of any competent evidence 
concerning the adequacy of existing radio facilities in Colum¬ 
bus. Therefore, it not only was not necessary for the Commis¬ 
sion to make such findings, but it was impossible for the Com¬ 
mission to have made them. 

In its brief appellant implies that the Commission should 
have found Columbus was in greater need of service from its 
proposed station than Lima was in need of service from the in- 
tervenor’s station because of the fact that appellant’s station 
would have been the only non-network station operating in 
Columbus at night and the “only non-network station offering 
time for sale to merchants and others desiring to advertise by 
radio” (Br. 27-28). But whatever may actually be the facts 
as to the need of Columbus for a new station, unaffiliated with 
any network, to provide an opportunity for the presentation of 
local programs and for the advertising by local merchants be¬ 
cause of the possible insufficiency of the local programs broad¬ 
cast by the other Columbus stations which are affiliated with 
national networks, appellant made no effort whatsoever to in¬ 
clude any such evidence in the record at the hearing. In the 
absence of positive evidence to the contrary it is clear that the 
Commission cannot presume that stations assigned to Colum¬ 
bus and licensed to serve the needs and interests of the people 
of Columbus are not in fact providing an adequate amount of 
local programming merely because an unstated amount of 
their time is devoted to the broadcast of network programs. 

In the Johnston Broadcasting case, supra, Judge Prettyman 
listed as his fifth essential for proper comparative consideration 
by the Commission of mutually exclusive applications: “Find¬ 
ings must be in respect to every difference, except those which 
are frivolous or wholly unsubstantial, between the applicants 
indicated by the evidence and advanced by one of the parties as 
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effective” [Italics supplied.] Moreover, there is the follow¬ 
ing significant language in that case concerning the necessity 
for findings: 

We say that the required findings need go no further 
than the evidence and the proposals of the parties. In 
essence, that is to say that there is no essential absolute 
in making s comparison. There are such essentials in 
determining whether each applicant is qualified to re¬ 
ceive a permit. But when those individual qualifica¬ 
tions have been established, we think that the Commis¬ 
sion may rely upon the parties to present whatever 
factual matter bears upon a choice between them. 
When the minimum qualifications of both applicants 
have been established, the public interest will be pro¬ 
tected no matter which applicant is chosen. From there 
on the public interest is served by the selection of the 
better qualified applicant, and the private interest of 
each applicant comes into play upon that question. 
Thus, the comparative hearing is an adversary proceed¬ 
ing. The applicants are hostile, and their respective 
interests depend not only upon their own virtues but 
upon the relative shortcomings of their adversaries. We 
think, therefore, that the Commission is entitled to as¬ 
sume that in such a proceeding the record of the testi¬ 
mony will contain reference to all the facts in respect 
to which a difference between the parties exists, and that 
the parties will urge, each in his own behalf, the substan¬ 
tial points of preference. The Commission need not in¬ 
quire, on its ovm behalf, into possible differences between 
the applicants which are not suggested by any party, 
although in its discretion it may do so. 

In sum, we think that there are no established criteria 
by which a choice between the applicants must be made. 
In this respect, a comparative determination differs from 
the determination of each applicant’s qualifications for 
a permit. A choice can properly be made upon those 
differences advanced by the parties as reasons for the 
choice. To illustrate, if neither applicant presents as a 
material factor the relative financial resources of him- 
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self and his adversary, the Commission need not require 
testimony upon the point or make a finding in respect 
to it, beyond the requisite ability for bare qualification. 
It may assume that there is no material difference be¬ 
tween the applicant upon that point. [Italics sup¬ 
plied.] 

In the Easton case, which was a Section 307 (b) proceeding, 
this Court remanded the case to the Commission because there 
was no findings on comparative need of the communities and 
the ability of the respective stations to fill the needs. How¬ 
ever, in citing the failure to make the findings, the Court spe¬ 
cifically pointed out that the record in the case contained 
evidence on those points upon which the Commission could 
have made findings. 

In the present case, there was ample evidence concerning the 
program proposals of appellant (App. 83-86, 94-100) and the 
Commission found that appellant proposed to render a meri¬ 
torious program service to the Columbus community (App. 
165-166, 171). In contrast, however, there was absolutely no 
competent evidence upon which the Commission could have 
based findings concerning the need in Columbus for such a 
service. That being the case, it was not incumbent on the 
Commission to supply the evidence which appellant’s counsel 
had failed to put into the record. Having made findings on all 
pertinent matters properly advanced by the parties at the 
hearing and given each of the arguments proper consideration, 
the Commission fulfilled its function in accordance with the 
mandate of the Courts and the requirements of the Communi¬ 
cations Act. 

As the Commission has stated the choice between the two 
applicants in this case was indeed a difficult one (App. 169). 
But, however difficult the choice, Congress has imposed the 
duty of reaching a decision on the Commission. And the Com¬ 
mission, after considering and weighing all of the relevant fac¬ 
tors, was able to reach a determination that a grant of the Lima 
application, which would give Lima a choice of locally origi¬ 
nating programs, would better achieve a fair, efficient, and 
equitable distribution of radio service than a grant of a fifth 
station in Columbus. 
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II. The procedure followed by the Commission in reaching its 
decision afforded appellant full protection of its rights 
guaranteed by due process of law, the Communications Act, 
and the Commission’s rules and regulations 

In addition to its argument on the merits, appellant has 
raised a number of objections to the procedure that has been 
followed by the Commission. The facts of the case, however, 
prove appellant’? '•’aims and insinuations to be entirely devoid 
of substance. These facts show that the Commission’s actions 
with respect to the second oral argument in the final decision 
were entirely justified and within the proper scope of the Com¬ 
mission’s discretion. Indeed, these facts show that the Com¬ 
mission proceeded with due regard for appellant’s procedural 
rights and with careful attention to its substantive claims as set 
out in its petition for rehearing. Appellant’s complaints are 
based on nothing more than the fact that the Commission acted 
expeditiously in the further proceedings rendered necessary by 
the grant of appellant’s petition for rehearing, and that while 
the Commission allotted additional time to appellant on the 
second oral argument, it did not give as much time as appellant 
desired. From the fact that it has not been favored in accord¬ 
ance with its desires appellant is quick to draw the conclu¬ 
sions that it has been discriminated against. Moreover, ap¬ 
pellant’s argument that the Commission committed error in 
not making a separate and specific ruling on each of appellant’s 
exceptions to the Revised Proposed Decision is based on a 
complete misconception of the applicable provisions of law 
and the Commission’s procedures with respect to like cases. 

A. The Commission properly exercised its discretion in denying appellant’s 
requests for continuance of the second oral argument and for one hour in 
which to present the second oral argument 

In support of its argument that the Commission has denied 
it due process of law, appellant has placed considerable re¬ 
liance on thfe Commission’s Order of September 30,1948, which 
denied appellant’s petition for continuance of the date of oral 
argument (App. 125-126), the Commission’s letter of Octo¬ 
ber 12,1948, in which the Commission partially denied appel¬ 
lant’s request for one hour’s time within which to present its 
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second oral argument before the Commission en banc (App. 
154^155), and on the fact that the Commission released its final 
decision in this case on October 21, 1948, after oral argument 
had been held on October 15, 1948. In order to properly eval¬ 
uate these actions of the Commission, they must be studied in 
their context and, thus considered, there is no doubt that each 
of these rulings and actions of the Commission were proper 
exercises of the Commission’s discretion and did not deprive the 
appellant of any rights or privileges guaranteed it under the 
principles of due process of law, the Communications Act or the 
Commission’s Rules and Regulations. 

On March 15, 1948, the Commission adopted what pur¬ 
ported to be a final decision in this proceeding granting the 
application of intervenor and denying that of the appellant 
(App. 105-110). This decision was reached only after exten¬ 
sive hearings had been held before a hearing examiner. A 
proposed decision had been issued by the Commission (App. 
100-105), exceptions to that decision had been filed by appel¬ 
lant, and oral argument thereon had been held. After the 
decision of March 15, 1948, had been issued, appellant on 
April 1, 1948, filed with the Commission a petition for rehear¬ 
ing and reargument, together with an extensive supporting 
brief (R. 1713-1740), and intervenor then filed an opposi¬ 
tion to that petition on April 12, 1948 (R. 1741-1754). A 
supplemental brief in support of its petition for rehearing was 
filed by appellant on July 30, 1948 (R. 1755-1763), inter¬ 
venor filed a reply thereto on August 4, 1948 (R. 1764-1771), 
and appellant submitted still a further Rejoinder on August 
9, 1948 (R. 1772-1779). Thereafter, on September 21, 1948, 
after a full consideration of these various pleadings, the Com¬ 
mission issued an order setting aside its decision of March 
15, 1948 (App. 117-118), and simultaneously released a Re¬ 
vised Proposed Decision looking toward a grant of intervenor’s 
application and a denial of that of appellant (App. 111-116). 
The Commission stated in its Order that oral argument on 
any exceptions to the Revised Proposed Decision that might 
be filed would be heard on October 15, 1948, four days after 
the twenty-day period provided by Section 1.854 of the Com¬ 
mission’s Rules and Regulations, for the filing of exceptions 
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to the Revised Proposed Decision (App. 118). The Com¬ 
mission stated that the original final decision had been set 
aside because it contained erroneous findings of fact concerning 
the radio service presently available in Columbus, Ohio, and 
because that first decision was, in part, based upon the errone¬ 
ous findings (App. 117). 14 

Thereafter on September 28, 1948, appellant petitioned the 
Commission to continue the date for hearing of the second oral 
argument, which had been set for October 15,1948, until Octo¬ 
ber 31, 1948, or some time thereafter (App. 121-124). This 
petition alleged that the date set for oral argument in the Com¬ 
mission’s Order of September 21,1948, was only four days after 
the date on which exceptions to the Revised Proposed Deci¬ 
sion were required to be filed by Section 1.854 (a). It was 
argued, therefore, that holding of the oral argument on Octo¬ 
ber 15, 1948, would not allow time for any party to submit a 
reply to any exceptions to the Revised Proposed Decision which 
might be filed by other parties in the case. An Order of the 
Commission, adopted on September 30, 1948, denied this pe¬ 
tition after fully discussing the arguments set forth in it by 
appellant and stating why these arguments did not warrant 
granting the continuance (App. 125-126). The Commission 
noted that all of appellant’s legal rights had been adequately 
safeguarded by scheduling the second argument on October 15, 
1948, since appellant would have the full 20 days provided for 
in Section 1.854 within which to file its exceptions to the Re- 

14 The Commission had erroneously in its original decision found that 
Columbus received nighttime primary service from WJR, Detroit (App. 
106), which would have given Columbus primary service from five sta¬ 
tions at night to only three for Lima. This ratio had been considered in 
the Commission’s conclusions favoring Lima (App. 109). Commissioner 
Hyde dissented from the Commission’s Order setting aside the original 
final decision, stating that though the erroneous finding should be corrected, 
this could be accomplished by reissuing a corrected final decision. He 
noted that the error was inadvertent, as there was no issue raised by the 
parties concerning this question and it was agreed by all parties that 
station WJR did not render primary nighttime service to Columbus (App. 
119-120). The majority of the Commission, however, decided that since 
a quorum of the Commission who bad heard the first oral argument were 
not then available, an opportunity should be afforded the parties to have 
a second oral argument before the Commission en banc on any exceptions 
the parties might choose to file to the Revised Proposed Decision (App. 
117-118). 
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vised Proposed Decision and 24 days within which to prepare 
its second oral argument which would be directed to such ex¬ 
ceptions (App. 125). Moreover, the Commission indicated 
that any rights to file replies to any exceptions to the Revised 
Proposed Decision which might be filed by the appellant inured 
not to appellant’s benefit but rather to the benefit of the inter- 
venor should it choose to avail itself of the rights to file such 
a reply and that the intervenor had not indicated that the 
scheduling of the oral argument for October 15 would result 
in a deprivation of any of its rights (App. 125). 15 As a matter 
of fact, the intervenor, the Northwestern Ohio Broadcasting 
Corporation, did not file any further pleadings. It is clear, 
therefore, that whatever would have been appellant’s rights to 
a continuance if the intervenor had filed such a statement or re¬ 
ply to the appellant’s exceptions, that appellant was not, as a 
matter of fact, injured in any way by Commission’s action in 
setting the oral argument for October 15, 1948, and no serious 
• argument can be made that the Commission’s denial of the re¬ 
quest for a continuance was arbitrary or unreasonable or in any 
manner rendered the Commission’s final decision void. 

It is well settled that the disposition of motions or petitions 
for continuances before either courts or administrative agen¬ 
cies are peculiarly questions resting in the sound discretion of 
the court or agency before which the request for continuance is 
brought, and that reviewing courts will not, except in cases of 
clear abuse of such discretion, attempt to substitute their judg¬ 
ment for that of the body making the original decision. Carlson 
v. Federal Communications Commission , No. 9987, decided by 
this court on February 14, 1949; See Franklin v. South Caro¬ 
lina, 218 U. S. 161, 168; Frohwerk v. United States, 249 U. S. 
204, 210, Mississippi Valley Structural Steel Co., v. National 

“ It was also pointed out in the Commission’s Order that the earlier oral 
argument had been scheduled because the oral argument was, in effect, a 
re-argument on substantially the same material findings of fact contained in 
the Commission’s proposed decision of October 13, 1947, against which the 
petitioner had previously filed exceptions and presented oral argument, and 
the Commission’s final decision of March 15,1918, against which the appel¬ 
lant had filed a petition for reconsideration and rehearing, which had been 
granted in part (App. 126). The Commission held therefore that no useful 
purpose would be served by continuing the date for oral argument and that 
any such extension would merely cause unnecessary delay. 
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Labor Relations Board, 145 F. 2d 664 (C. C. A. 8th); National 
Labor Relations Board v. American Potash & Chemical Corp., 
98 F. 2d 488, 492 (C. C. A. 9th); National Labor Relations 
Board v. Algoma Plywood & Veneer Co., 121 F. 2d 602 (C. C. 
A. 7th); See, In the Matter of Ronni Parfum, Inc., 8 N. L. R. B. 
323, affirmed, sub nom., National Labor Relations Board v. 
Ronni Parfum, Inc., 104 F. 2d 1017 (C. C. A. 2d); Cf., United 
States v. Pitt, 144 F. 2d 169 (C. C. A. 3d). 

In the present case it is clear that the Commission’s actions 
constituted a reasonable exercise of its discretion and were fully- 
warranted by the facts of the case. It cannot be seriously con¬ 
tended that the 24 days which appellant had within which to 
prepare its oral argument were inadequate, especially in view 
of the fact that one oral argument had already been had on 
substantially the same findings of fact and numerous pleadings 
had also been filed in relation thereto. 

It is also apparent that the Commission’s action on October 
12, 1948 (App. 154-155), partially denying the request which 
appellant had submitted on October 7,1948, for one hour’s time 
in which to present its second oral argument (App. 126-127), 
was a valid exercise of the Commission’s discretion. 16 The find¬ 
ings of fact in the earlier decisions were almost identical with 
those of the Revised Proposed Decision, and many of the ex¬ 
ceptions to the Revised Proposed Decision were similar or iden¬ 
tical to exceptions previously filed to the original proposed 
decision which oral argument had been held. This is, 
moreover, not a case where the appellant has been denied a 
right or privilege usually afforded to parties arguing before 
the Commission. Quite the contrary. The customary time 
for oral argument, even when it is heard for the first time in a 
case, is twenty minutes for each party and both appellant and 
intervenor were given thirty minutes to present both their 
first and second oral arguments before the Commission. It 
is clear, therefore, that no case can or has been made for any 
claim that the Commission’s refusal to allot more than ten 

“It should be noted that appeUant’s exceptions to the Revised Proposed 
Decision had been filed on October 11,1948, before the Commission partially 
denied appellant's request for an additional forty minutes in which to present 
oral argument (App. 154). 
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minutes additional time for the second oral argument unfairly 
prejudiced appellant in any manner or demonstrated any 
Commission disposition to ignore appellant’s arguments. 

In furtherance of its contention that it was substantially 
denied its right to present oral argument to the Commission 
and to have a full consideration of its case, appellant attempts 
to show that the Commission did not read the exceptions to the 
Revised Proposed Decision (App. 127-154) before the oral ar¬ 
gument took place. In support of this contention, appellant 
sets forth in minute detail what purports to be the activities of 
the Commission during its official working hours in the days 
preceding the second oral argument in this case (Br. 13, 6A) 
and the conduct of the Commissioners during the oral argu¬ 
ment itself (Br. 15). But appellant has not even claimed that 
this amateur detective work proves that the members of the 
Commission had not in fact examined its exceptions either 
before or subsequent to the oral argument. Nor does the fact 
that some of the Commissioners failed to ask questions, during 
the oral argument and others made inquiries which appellant 
believed had been fully covered by its written exceptions dem¬ 
onstrate any prejudgment or indifference on the partj of the 
Commission. 

The courts have held as a general rule, that they will not 
assume that lower courts or administrative agencies have acted 
improperly in reaching their conclusions. Rather, the pre¬ 
sumption is that such courts and administrative agencies have 
acted properly and in accordance with law unless there is clear 
and unequivocal evidence to prove otherwise. In National 
Labor Relations Board v. Baldwin Locomotive Works, 128 F. 
2d 39 (C. C. A. 3rd), where it was similarly alleged that an 
administrative agency had not in fact given adequate consid¬ 
eration to the complainant’s arguments in arriving at its de¬ 
cision, the court stated at page 48: 

We may not assume that the Board neither considered 
the evidence nor read the respondent’s brief (Cf. Con¬ 
solidated Edison Co. v. National Labor Relations Board, 
305 U. S. 197,228, 59 S. Ct. 206,83 L. Ed. 126), nor may 
we in such circumstances “probe the mental processes” 
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of the Board “in reaching [its] conclusions.” Morgan 
case, supra [Morgan v. United States, 304 U. S. 1, 18]. 
In the Consolidated Edison case, supra, there was no in¬ 
termediate report by the examiner to which the peti¬ 
tioner could file exceptions, nor was the petitioner ac¬ 
corded an oral argument before the Board. Yet the 
Circuit Court of Appeals for the Second Circuit said 
(95 F. 2d 390, 395) that “* * * it must be pre¬ 
sumed that their [petitioner's] brief submitted to the 
trial examiner came to the Board's attention * * * 
[and] though we do not commend such procedure, we 
cannot say it has deprived the petitioners of due process 
of law.” 

Also see to the same effect, National Labor Relations Board v. 
Ford Motor Company, 118 F. 2d 766 (C. C. A. 9th); Inland 
Steel v. National Labor Relations Board, 105 F. 2d 246 (C. C. A. 
7th); Peninsula Corporation of Seaford, Delaware v. United 
States, 60 F. Supp. 174 (D. C. D. C.). 

Nor is there any more merit to appellant's unique conten¬ 
tion that the Commission acted with undue haste in handing 
down its final decision on October 21, 1948, six days after the 
second oral argument was held. Certainly, there is no pre¬ 
sumption of irregularity in such procedure, especially in a case 
in which all facets of the case had been thoroughly argued and 
considered. See Carlson v. Federal Communications Com¬ 
mission, No. 9987, which was argued in this court on February 
11,1949, and the decision released on February 14,1949. And, 
as a matter of fact, it is clear that the Commission gave more 
than merely perfunctory consideration to appellant's oral argu¬ 
ment, since it did not merely adopt the Revised Proposed De¬ 
cision, but rewrote conclusions in the final decision so as to 
enunciate more clearly the basis for the Commission's conclu¬ 
sion that Lima was in need of a choice of locally originated 
programs. 17 

” In addition the Commission, in the conclusions contained in its final 
decision, specifically discussed the chart appellant introduced at the second 
oral argument (R. 1876) purporting to show that the proposed Columbus 
station would make a more efficient use of the frequency than would 
the Lima applicant (App. 170). 
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Thus, it is apparent that appellant in this case not only has 
not been deprived of its procedural rights, but, in fact, has 
received far more than the normal procedural requirements. 
Nor is this a case where the Commission can be said to have 
afforded appellant a merely nominal opportunity to be heard. 
For not only did appellant have a complete hearing and two full 
oral arguments before the Commission en banc , but at each 
of the oral arguments appellant received more than the full time 
to present its case that is normally allotted to parties appearing 
before the Commission. In this connection it should be noted 

i 

that, while in this case the Commission was called upon to make 
a difficult choice between two parties, the case did not involve 
any unusually complex considerations, either from the stand¬ 
point of the number of parties involved or the technical mat¬ 
ters concerned. The Commission had set aside its previous 
final decision only because of a single mistake in its findings. 
It had, before setting aside that decision, thoroughly consid¬ 
ered the case in the light of the corrected findings and, in the 
Revised Proposed Decision, set out in detail why it believed 
that intervenor’s application should still be granted. When 
the second oral argument was heard, the Commission was not. 
confronted with a proceeding de novo, but was in fact recon¬ 
sidering a previous decision reached on substantially the same 
findings of fact and it is clear, on this basis, that adequate time 
and consideration was afforded by the Commission. 

B. In view of the practice of the Commission and the statutes and rules gov¬ 
erning this case, the Commission acted properly in not making a specific 
ruling on each of appellant’s exceptions to the revised proposed decision 

Appellant makes the assertion that the Commission's final 
decision in this case is void because it did not make an indi¬ 
vidual and specific ruling on each of appellant's exceptions to 
the Revised Proposed Decision (Br. 17-18). In support of this 
contention appellant states that “in all other cases the Com¬ 
mission attaches to its final decision a separate document rul¬ 
ing on each exception” (Br. 17) and it also cites Section 8 (b) 
of the Administrative Procedure Act, 5 U. S. C. Sections 1001- 
1011 and Section 1.856 of the Commission's Rules and Regula¬ 
tions which states that the final decision “shall show the ruling 



28 


upon each relevant and material exception filed by the parties 
to the initial decision prepared by the presiding officer pursuant 
to Sections 1.851 (b) and (c), or to the Commission’s proposed 
decision.” But, the sections of the Administrative Procedure 
Act and the Commission’s Rules and Regulations adopted in 
implementation thereof cited by the appellant are not appli¬ 
cable to the proceedings in this case which were initiated long 
before the effective date of the Act and the Rules, and the asser¬ 
tion concerning Commission practice in other similar cases is 
false. 

Section 8 (b) of the Administrative Procedure Act provides 
that "the record shall show the ruling upon each such finding, 
conclusion or exception presented.” The Act was approved 
by the President June 11, 1946, and Section 12 thereof pro¬ 
vides: 

* # # This Act shall take effect three months 
after its approval except that sections 7 and 8 shall 
take effect six months after such approval * * * 
and no procedural requirement shall be mandatory as to 
any agency proceeding initiated prior to the effective 
date of such requirement. 

The effective date of Section 8 (b) was therefore December 11, 
1946, and, since the hearing in the present case was held on 
June 12, 14, 17, and 26, 1946, Section 8 (b) clearly does not 
apply to this case. 

Section 1.856 of the Commission’s Rules and Regulations, 
cited by appellant, was one of many rules adopted by the 
Commission on December 9, 1946, and which became effective 
December 11, 1946, 11 F. R. 14521. As stated in the Federal 
Register (11 F. R. 14519) these rules were specifically designed 
to meet the requirements of Sections 5 (c), 7 and 8 of the Ad¬ 
ministrative Procedure Act. They were not intended to be 
applicable to cases not covered by that Act, and have never 
so been applied. Appellant’s statement, noted above, that 
the Commission, in all cases (except this one), has attached 
to its final decision a list of rulings on each exception, is at 
variance with the facts. The fact of the matter is that the 
Commission never attached a separate document to any final 
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decision ruling on each exception in any case such as the pres¬ 
ent one that was initiated before the effective date of the Ad¬ 
ministrative Procedure Act. 18 Moreover, as previously dem¬ 
onstrated, supra, page 12, the Commission did rule on each 
exception advanced by the appellant which was relevant to 
the disposition of the case. 19 

CONCLUSION 

I 

For the foregoing reasons, it is respectfully submitted that 
the appeal should be dismissed. 

Benedict P. Cottone, 

General Counsel. 

Max Goldman, 

Assistant General Counsel. 
Richard A. Solomon, 
Robert D. Greenburg, 
Counsel, 

Federal Communications Commission. 

“ See, e. g., WDZ Broadcasting Co., 4 Pike & Fischer, R. R. 302; James A. 
Koe, 3 Pike & Fischer, R. R. 1821; Tvmes-Star Publishing Co., 4 Pike & 
Fischer, R. R. 718; and Lycoming County Broadcasting Co., 4 Pike & Fischer, 
R. R. 264. 

"This allegation of prejudice is evidently an afterthought. For, no 
such list of specific rulings was attached to the previous final decision In 
this case (App. 105-110). And yet appellant never attacked the Commis¬ 
sion’s failure to make specific rulings in any of the three pleadings appel¬ 
lant filed against that final decision and asking for rehearing and reargu- 
ment (R. 1713-1740, 1755-1763,1772-1779). 
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Sky Way Broadcasting Corporation, Appellant 

v. 

Federal Communications Commission, Appellee 
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Northwestern Ohio Broadcasting Corporation, Intervenor 

\ 
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Appeal from the Federal Communications Commission 


BRIEF ON BEHALF OF INTERVENOR 


I 

Counter Statement of the Case 

A. The facts as to Northwestern Ohio Broadcasting Corpo¬ 
ration, Intervenor 

Appellant’s statement of the case is a correct chronology 
of the proceedings below. However, Intervenor believes 
that the facts adduced at the hearing below are of vital im¬ 
portance in demonstrating that the Commission’s Final 
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Decision herein (J. App. 155-171) is correct and should be 
affirmed. 

William L. Rickman, Vice President of Intervenor, is 
described in Paragraph 8 of the Commission’s Decision 
herein (J. App. 161). As indicated in said paragraph, he 
is engaged in business in the community and has been active 
in civic affairs. In addition to being a director in several 
civic enterprises as described in said paragraph, he is also 
a member of the official board of the Trinity Methodist 
Church and is on the finance committee and is and has been 
treasurer of the said church for many years (R. 865). 

Mr. Rickman became interested in the possibility of es¬ 
tablishing a second radio station in Lima by reason of his 
experience with the existing station in Lima. He testified 
that civic organizations have had difficulty in getting time 
and that in recent years the amount of time allotted to the 
Community Chest has constantly decreased and that com¬ 
mercial time for local advertisers was unavailable as the 
station was sold out (J. App. 31). 

He interested his present associates in the proposed en¬ 
terprise and subsequently a corporation was formed and 
Northwestern Ohio Broadcasting Corporation filed its ap¬ 
plication with the Federal Communications Commission. 

A comprehensive survey of the needs of Lima and the 
surrounding area was made by Mr. Rickman and his asso¬ 
ciates and, as evidenced by the depositions of fifteen disin¬ 
terested witnesses, a definite need for another station in 
Lima was established. The depositions of the said wit¬ 
nesses and the exhibits introduced through said witnesses 
may be found on pages 440-574 of the Record. Portions of 
the depositions of ten of the witnesses are in the Joint Ap¬ 
pendix (J. App. 12-25). 

The depositions and exhibits outline and confirm the 
plans of the Intervenor to make available such time as the 
civic organizations may require for the broadcasting of 
their programs and announcements on a free basis. In 
other words, the programs and announcements will be non- 
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commercial and at no cost to the civic organizations and 
schools. 

The said witnesses definitely establish the fact that the 
programs of the Mutual Broadcasting System are not avail¬ 
able to the residents of Lima because they are hard to get 
and as a general rule the reception is poor. j 

The Board of Directors of the Intervenor determined the 
program policies of the proposed station (J. App. 29) j and 
under the direction of Mr. Rickman (J. App. 35-36), a paid 
expert physically prepared the proposed typical week pro¬ 
gram submitted with the application as Exhibit 30-A (R. 
101), and it was introduced at the hearing as Intervenor’s 
Exhibit 2 (J. App. 66-76). 

Pursuant to the policy of the Board of Directors the 
proposed station will refuse to sell time for religious broad¬ 
casts and will refuse a commercial religious network pro¬ 
gram (J. App. 29). 

On controversial issues both sides will be encouraged 
to participate in a forum type of program (J. App. 29). 

The Allen County Agricultural Agent will become a staff 
consultant in the programming of all farm material. In his 
opinion, seven hours a week should be devoted to agricul¬ 
ture and that time has been allotted (J. App. 32-33) J A 
morning 15-minute period and a noon 15-minute period 
were selected by him as two of the farm programs (J. App. 
32). 

Time will be afforded all recognized candidates for a po¬ 
litical office (R. 878). 

No hard liquor advertising will be sold. Local news pro¬ 
grams will not be interrupted for commercial announce¬ 
ments. Commercial announcements will be restricted to 1 
minute in 5-minute programs, l 1 /* minutes in 10-minute pro¬ 
grams and 2 minutes in 15-minute programs (J. App. 30). 

It is planned to develop local talent and both musical and 
dramatic presentations around the County and City schools 
and the two colleges in the area will be utilized (J. App. 31). 

The Intervenor will exercise final and absolute control 
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over all of the advertising on the station and will accept no 
advertising for use on the station that will prove offensive 
in the fastidious and cultured home (R. 880). 

George E. Hamilton, President of the Intervenor corpo¬ 
ration, testified and Paragraph 7 of the Decision (J. App. 
160) correctly sets forth the salient facts. To the finding 
in said paragraph might be added the fact that he has been 
a resident of Lima, Ohio, for more than, twenty years with 
the exception of his service in the armed forces of the 
United States during World War Two (R. 994, 971). 

Paragraph 9 of the Decision (J. App. 161) correctly 
states the pertinent facts with reference to Robert W. Mack, 
Secretary-Treasurer of the Intervenor. It omits to state 
the fact that Mr. Mack has been a lifelong resident of Lima, 
Ohio, with the exception of his service as an officer in the 
United States Navy during World War Two (R. 995). 

All of the officers, directors and stockholders of the Inter¬ 
venor testified before an Examiner at the time of the hear¬ 
ing. Their testimony was subject to cross-examination by 
all counsel and their appearance and demeanor on the wit¬ 
ness stand could be observed by the Examiner. 

B. The facts as to Sky Way Broadcasting Corporation, 

Appellant 

In contrast to the full, fair and frank presentation of all 
of the officers, directors and stockholders of the Intervenor, 
the Appellant only presented three of its nine direc¬ 
tors, (there are two vacancies on the board) and in 
addition one stockholder. The three director-stockhold¬ 
ers and the other stockholder who testified owned between 
them a total of nineteen per cent of the stock of the Appel¬ 
lant corporation. No depositions were taken and no dis¬ 
interested witness testified on behalf of Appellant. 

William P. Baker, Treasurer and a director of the Ap¬ 
pellant corporation, was the first witness to testify on its 
behalf. His direct testimony totaled but eighteen lines (R. 
691). He did not know how many directors there were in 
the Appellant corporation (R. 697) and he had no knowl- 
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edge of the civic organizations in Columbns, Ohio, which 
had access to existing radio facilities in that city (R. 701). 
Paragraph 15 of the Commission’s Findings (J. App. 164) 
sets forth the other pertinent facts relative to Mr. Baker. 

Lloyd E. Wright, the Secretary and a director of the Ap¬ 
pellant corporation, testified that there had been only one 
meeting of the Board of Directors of the Appellant cor¬ 
poration and that it was held on December 20, 1945 imme¬ 
diately after the organizational meeting of the stockholders 
(R. 727). Reading from the minutes of the Board of Direc¬ 
tors’ meeting of said date he testified that no discussion of 
program policies was recorded and that he did not recall 
any discussion of program policies at said meeting (R. 
729). Paragraph 14 of the Commission’s Findings (J. App. 

164) sets forth other pertinent data relative to Mr. Wright. 

Milton Staub, assistant secretary and assistant treasurer 

of appellant, owns 1% of Appellants stock. 

Paragraph 16 of the Commission’s Finding (J. App. 164- 

165) sets forth the facts as to Mr. Staub’s background and 
interests. 

Mrs. Marjorie Ellsworth Watson was retained by the 
Appellant corporation to develop the public service pro¬ 
grams to be carried on the proposed station. A substan¬ 
tial portion of her testimony is set forth in the Joint Ap¬ 
pendix, pages 45-53. Mrs. Watson had lived in Columbus 
only 6 or 7 months prior to making the survey (R. 1076). 
She does not listen to any of the Columbus stations (R. 
1076). She is not connected with nor does she belong to 
any of the organizations listed in Appellant’s Exhibit No. 1 
(J. App. 83-87, R. 1076), its proposed public service pro¬ 
grams. 

Mrs. Watson contacted some fifty-six organizations in 
Columbus, Ohio, and on behalf of the Appellant applicant 
offered them free sustaining time (J. App. 45-46). Upon 
making the contacts, she reported back to the Board of Di¬ 
rectors of the Appellant and the group prepared said Ex¬ 
hibit 1 together (R. 1086-87). The Record is confused as 
to where the document was actually prepared. At one 
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point (R. 1084) Mrs. Watson testified that it was prepared 
in Colnmbns and that it was not revised in Washington. 
The lady was then asked as to whether or not it was mimeo¬ 
graphed in Colnmbns and before she could answer, Mr. 
Cohn, counsel for the Appellant stated, “I want to state for 
the record that Mrs. Watson does not know. I had it mim¬ 
eographed here from the original which was handed me.” 
(R. 1085.) 

However, on re-direct examination, Mrs. Watson was 
asked the following questions by counsel for the Appellant 
and gave the following answers (R. 1089): 

Mr. Cohn: “ Q. One question Mr. Bingham went into 
that I want to clear up. When you come to Washing¬ 
ton, did you give me in essence everything that is in 
Exhibit No. 1 and what you gave me was in a printed 
(should be typewritten), as 1 recall, 3 or 4 page docu¬ 
ment that in substance is rewritten in Exhibit 1 with 
perhaps one or two minor changes of vocabulary or the 
usage of a word here or there? 

Mrs. Watson: “A. I certainly did. 

“Q. Were any material alterations made in Exhibit 
1 from that which you brought with you from Colum¬ 
bus? 

“A. No, sir.” 

Gustav Hirsch, President and a director of the Appel¬ 
lant applicant, testified at length as to his background and 
experience. Paragraph 13 of the Commission’s Decision 
(J. App. 163) sets forth in part the facts to which Mr. 
Hirsch testified. 

The Appellant’s program plans and program exhibit, 
Exhibit 9, (J. App. 94) were introduced through Mr. 
Hirsch. He displayed a surprising lack of knowledge on 
both the programming and commercial aspects of a radio 
operation. Apparently, he was under the impression that 
broadcasting revenue is derived solely from spot announce¬ 
ments (R. 1405). He testified as to anticipated revenues 
and yet stated that no determination had been made of the 
rates to be charged on the station (R. 1405). 
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According to Mr. Hirsch the program plans were finally 
“whipped into shape” here in Washington (R. 1350).: 

Mr. Hirsch testified that no records were kept of Board 
of Directors minntes bnt a quorum was always present.! He 
further stated that boards of directors in other companies 
in which he holds directorships many times hold formal 
meetings and no minutes are kept (R. 1400-1402). 

n 


Summary of Argument 


1 

The Commission correctly decided the case by a proper 
application of the statutory mandate and afforded appel¬ 
lant all the requirements of due process. 

If the Commission had so desired, it could have denied 
appellant’s application on the further ground of appellant 
having failed to sustain the burden of proof required to 
establish a determination of the type and character of pro¬ 
gram service it proposed to render and whether said pro¬ 
gram service would meet the requirements of the popula¬ 
tions and areas proposed to be served. 


2 


The local needs of the area and population to be served 
by the Intervenor were the basis of Intervenor’s program 
proposals. As the said local needs were established by sub¬ 
stantial evidence, the Commission correctly concluded In¬ 
tervenes’s program proposals were meritorious, and its de¬ 
termination should not be disturbed. 

V m 

Argument 

i 

A. Appellant has failed to sustain required burden of proof 

The Commission correctly decided the instant case by a 
logical and proper application of Section 307 (b) of the 
Communications Act of 1934, as Amended, (hereinafter 
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called the Act) which requires it to distribute radio facili¬ 
ties “among the several States and communities (so) as to 
provide a fair, efficient and equitable distribution of radio 
service to each of the same.’’ (Italics supplied.) After 
considering Appellant’s two sets of exceptions and its Peti¬ 
tion for Rehearing and Reargument and its Supplemental 
Petition thereto and hearing Appellant’s two oral argu¬ 
ments, it concluded that the community with one 250 watt 
local full time station was to be preferred to a community 
with three full time stations and one daytime non-commer¬ 
cial station. 

We submit the Commission could have denied the Appel¬ 
lant’s application on another ground, i. e., its failure to 
establish a need for an additional radio facility in Colum¬ 
bus, Ohio. Public interest, convenience and necessity are 
the initial criteria of all grants made by the Commission 
under the Act. 1 The Commission has consistently denied 
applications based upon a failure to show that a need for 
the service has existed. 2 

In the instant case there is not one word of testimony of 
any disinterested witness as to a need for additional service 
in Columbus, Ohio, or the area proposed to be served by 
the Appellant. Appellant’s witnesses were unfamiliar with 
any of the public service programs or policies of the full 
time operating stations in Columbus and even its public 
service programming expert, Mrs. Watson, did not listen 
to any of the Columbus stations, except to an occasional, 
specific program, and hence could have no knowledge of the 
programs, public service or others, being broadcast over 
the Columbus stations. 

The Appellant’s proof of a need for an additional radio 
station is confined to its Exhibit 1, “Proposed Public Ser¬ 
vice Programs,” (J. App. 83-87). The most that can be 
said for the Exhibit is that it contains hearsay statements 

1 Section 307 (a). 

2 Goss v. Federal Radio Commission, 62 App. D. C. 301, 67 F. (2d) 507; 
re Caldarone, 7 F. C. C. 212; re Mountain Top Traits Radio Corporation, 7 
F. C. C. 180. 
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as to “interest” and willingness to cooperate on the part 
of individuals connected with the various organizations 
listed. The probative value of the Exhibit is insufficient 
to establish a need for the Appellant’s proposed service. 

Assuming for the purposes of argument the program pro¬ 
posals have some probative value, we submit they are not 
commitments of either the Board of Directors or the stock¬ 
holders of Appellant. 

Appellant’s Code of Regulations (by-laws) require a ma¬ 
jority of its Board of eleven Directors to be present for a 
quorum 3 and a majority of its stock to be represented in 
person or by proxy for a quorum. 4 In the instant proceed¬ 
ing only four of its stockholders, owning a total of but 19% 
of its stock, testified on its behalf and only three of said 
stockholders were directors. A majority of the Board of 
Directors or of the stockholders could revise, amend or 
repudiate any representation made by the minority Stock¬ 
holders who testified. 

We submit the Commission could have concluded the Ap¬ 
pellant failed to establish a need for the proposed service 
in Columbus, Ohio, and the area contiguous thereto, and 
further, that Appellant failed to meet Issue 3 (J. App. 26) 
of the Notice of Hearing herein as to the type and character 
of program service to be rendered and whether it would 
meet the requirements of the populations and areas pro¬ 
posed to be served. 

B. Intervenor’s program proposals are in the public interest 


Point V of Appellant’s Argument (App. Br. 49) chal¬ 
lenges the Commission’s failure to find that the program 
proposals of the Intervenor are not in the public interest 
because the Intervenor proposes to broadcast the programs 
of the Mutual Broadcasting System during certain hours 
on Saturday evening and Sunday afternoon and evening. 

3See Article IV, Section 4, Sky Way Broadcasting Corporation’s Code of 
Regulations, R. 308. 

* See Article H, Section 6, Sky Way Broadcasting Corporation’s Code of 
Regulations, R. 303. 
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By some strange and unknown mental process, Appellant 
seeks to draw an analogy between Intervenor’s program 
proposals and the program proposals of Allen T. Simmons, 
passed upon by this Court in Simmons v. Federal Commu¬ 
nications Commission, 83 U. S. App. D. C. , 169 F. (2d) 
670; cert. den. 335 U. S. 846. 

Briefly, Simmons proposed to broadcast all programs, 
commercial and sustaining, offered by the Columbia Broad¬ 
casting System Network and stated that the complete Co¬ 
lumbia sustaining and commercial schedule would be car¬ 
ried without change. The Commission denied his applica¬ 
tion because of his program policy. It stated 

4 ‘We are of the opinion that such a program policy 
which makes no effort whatsoever to tailor the pro¬ 
grams offered by the national network organization 
to the particular needs of the community served by the 
radio station does not meet the public service respon¬ 
sibilities of a radio broadcast licensee. ,, 83 U. S. App. 
D. C.,169 F. (2d) 670 at 671. 

This Court affirmed the denial of Simmons ’ application. 5 

In contrast to Simmons, Intervenor stressed local pro¬ 
grams and built its program proposals on the local needs of 
Lima. That the network was secondary is best evidenced 
by Intervenor’s firm and unchallenged commitment to carry 
no commercial religious network programs (J. App. 29) 
and further, by its scheduling a local forum program for 
discussion of controversial issues between 8:00 and 8:30 
P.M. five nights per week even though said period is during 
the so-called prime evening hours (R. 938). 

It reserved the right to exercise final and absolute control 
over all advertising copy broadcast over the station and 
will accept no copy for use on the station that will prove 
offensive to fastidious and cultured homes (R. 880). 

No hard liquor advertising will be sold (J. App. 30). 

& Simmon* v. F. C. C., 83 U. S. App. D. C.-, 169 F. (2d) 670; cert 

denied 335 IT. S. 846 
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Time has been offered to and accepted by various civic 
and educational organizations of Lima. See R. 560 et seq. 

The County Agricultural Agent of Allen County, (Lima 
is the county seat) has been retained as a staff consultant 
on farm programs by the Intervenor and appropriate farm 
programs planned pursuant to his advice (R. 876). 

With approximately 40% of the Intervenor’s proposed 
operating hours being devoted to local programs, can it 
be said there is even the remotest analogy between its 
proposed operation and that proposed by Simmons? 

There has been no sacrifice of the local interests of Lima. 
Indeed, their needs have been first considered and taken 
care of as is evidenced by the program proposals of the 
Intervenor in allotting time to local, civic, fraternal, chari¬ 
table and governmental organizations. 

The Commission correctly concluded the program plans 
of the Intervenor were meritorius and as its Conclusion is 
based upon substantial evidence we respectfully submit 
it should not be disturbed. 


IV 

Conclusion 

We respectfully submit that the Commission’s Decision 
herein is sound. It has properly applied the statutory man¬ 
date of Section 307 (b) of the Act. If it had so desired it 
could have denied the Appellant’s application on the fur¬ 
ther ground of Appellant’s failure to sustain the burden of 
proof required by Section 307 (a) of the Act. 

We respectfully urge that this Court affirm the denial 
of the Appellant’s application. 


Respectfully submitted, 


Herbert M. Bingham 
William A. Porter 

j 

Roger Robb 

921 Tower Building j 
Washington 5, D. C. i 
Attorneys for Intervenor 




